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THE CONTRIBUTIONS OF LAW TO 
CONTEMPORARY WORLD ORDER 


THE DISTINCTIVENESS OF THE INTERNATIONAL 
LEGAL SYSTEM: COMPARISON AND 
CONTRAST 


Joser L. Kunz* 


I 


In order to write on the distinctiveness of the international legal 
order by comparison and contrast, it is, first of all, necessary to clarify 
the meaning of this problem. Such clarification again presupposes a 
firm theoretical basis from which to start. A sketch of this writer’s 
views on these preliminary problems will be given here by way of 
introduction. 

With which legal orders do we compare and contrast the inter- 
national legal order? Most writers, such as John Austin, believe the 
comparison can only be made’ with advanced municipal legal orders, 
but that constitutes an unjustified narrowing of the concept of law. 
Primitive law is law, too. If we take into consideration also con- 
stitutional and administrative law, the distinctiveness of international 
law appears in a different light. It has correctly been stated that many 
problems of modern labor law can be analogized to problems of inter- 
national law. 

All that presupposes a basic concept of what law is. For this 
writer a legal order is a system of norms, prescriptive in nature—a 
coercive order which regulates human conduct in such a way that 
under certain conditions prescribed by law a legal sanction, as de- 
termined by law, ought to follow; the particularity of a legal sanction, 
as compared, e.g., with a moral sanction, consists in the fact that the 
sanction, prescribed by law, ought to take place on this earth’ with- 
out or against the will of the person against which it is applied and 





* Professor of International Law, University of Toledo; Member of the Board of 
Editors, American Journal of International Law. 
1 Sanctions of religious norms are transcendent. 
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ought to be executed if necessary by the application of physical force.” 
This delimits a legal norm, not only against the “laws of natural 
science” which are statements of facts linking cause to effect, but also 
against norms of other normative systems, such as moral, religious or 
conventional norms. Whatever the “realists” may tell us, it is obvious 
that the corresponding norm of criminal law does not predict that a 
murderer will be hanged—which is often not the case—but that he 
ought to be hanged. Laws of natural science, including sociology, can 
only be true or false; legal norms can only be valid or not. Neverthe- 
less, the “oughtness” is not without links to “isness” and the norms 
of law are standards of valuation of the real conduct of men; a norm 
must be valid, but it must further be, by and large, effective. Mere 
paper rules are not legal norms. 

This analytical definition of a legal norm does not overlook either 
the contents of the norm or the fact and values. The making of the 
law is, of course, a political, sociological, and historical problem; a 
problem in the realm of “isness.” But the norm thus created is the objec- 
tive meaning of the norm-creating act—a prescription in the realm of 
“oughtness.” This writer has always insisted that a knowledge of all 
three elements—norms, facts and values—is necessary in order to 
understand a given legal order fully. One must not only study the 
legal norms analytically; one must also know how they were made, 
the political and sociological environment from which they arose, the 
basic values on which they are based, the ultimate ends which they 
want to realize—all that is of particular importance with regard to 
international law. 

One must further take the whole legal order into consideration. 
Continental lawyers restrict the “law” often to the constitution, statutes 
and ordinances; whereas, contracts, judicial, and administrative deci- 
sions are for them not “law,” but only “application” of law. American 
“realists,” on the other hand, see only Court decisions and sometimes 
deny even the existence of general legal norms. For Continental law- 
yers, there are only general legal norms, for “realists” there are only 
individual legal norms. This stand is certainly a consequence of the 
history of the two legal systems: the codified law, based on Roman 
law, where the legal hero is the legislator (and, perhaps, the savant), 
whereas the judge remains in anonymous obscurity; and the “judge- 
made” Common Law. But both standpoints are theoretically unten- 
able. A legal order is a dynamic system which itself regulates the 
creation of the law—a “pyramid” consisting of general as well as indi- 
vidual legal norms. It is not possible to strictly delimit “creation” 





2 See Josef L. Kunz, “Sanctions in International Law,” 54 Am. J. Int’l L. 324 
(1960). 
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and “application” of law. Just as the legislator creating a statute, at 
the same time applies constitutional norms, thus a judge is never 
merely an automatic “applier” but always also a creator of law, crea- 
tor of an individual legal norm, and under some legal orders, also a 
creator of general legal norms. 

We must, further, not only know with what we have to compare 
and contrast, but we must know also what is meant by the “interna- 
tional law,” which is to be compared and contrasted. It is clear that 
such international law as may have existed earlier* has no historical 
connection with our present-day international law with which we 
are to deal. Our international law is strictly a historical creation of 
Western Europe; it is, therefore, not necessarily the international law, 
but only one of the possible international laws. It came historically 
into being among the Christian States of Western Europe. It presup- 
poses in consequence a plurality of sovereign states having a certain 
community of culture and interests and being in contact inter se. 
There is already here a certain distinctiveness: there must not always 
be an international law in our sense, namely where these presupposi- 
tions do not exist; thus, there was no international law in the Im- 
perium Romanum, nor between Medieval Europe and the Inca Empire. 

Nor is there any guarantee that our international law will con- 
tinue to exist in the future. Like any historical creation, it may come 
to an end and be replaced by something else. There is a theoretical, 
although at this time no practical, possibility of a World State. Wheth- 
er it would be created by one Power or as a World Federal State, it 
would mean that our international law has come to an end and been 
replaced by “world law,” i.e., the municipal law of the World State. 

There is a further distinctiveness. From the moment that our 
international law came into existence up to the present day, its legal 
character has been challenged, whereas ancient, primitive Germanic 
law, or the primitive law of African tribes has always been recognized 
as law. Now, if international law were not law, it would make no sense 
to compare and contrast it with other legal orders; one would only 
have to delimit it from law, as Austin did, who saw in international 
law not law, but only “positive morality.” Naturally, this fundamental 
problem of whether international law is law at all cannot be investi- 
gated here. For this writer it is law, although primitive law. As our 
international law is based on the practice of states, it seems to us 
sufficient here to point out that the practice of states has treated inter- 
national law at all times as law in the legal sense and carefully and 
sharply distinguishes it from other international normative systems, 
such as “international ethics” and “courtoisie internationale.” 





3 E.g., Inter-Hellenic law, ancient Hindu, ancient Chinese “international law.” 
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II 


The international law to be compared and contrasted is the his- 
torical creation of Western Europe. Although it has its roots in the 
Middle Ages of Catholic Western Europe, in the “Communitas Chris- 
tiana,”* it is exactly through the decentralization of this medieval 
Christian Community that both the single sovereign States and our 
international law came into being. It was a new law—a fresh start. 
A legal order must not only have a structure, but also a content; 
legal norms must be created, and the creators of law cannot shape its 
contents ex nihilo. The creation of early international law was done 
by Catholic theologians, and later by lawyers based on the Roman 
Law. That explains why many rules of international law,° some of 
them still valid today, are mere transplantations of norms of Roman 
private law into the international sphere. That explains also the great 
role of “natural law” in early international law, as this “natural law” 
came from Roman Law—which itself was regarded on the Continent 
as “ratio scripta”—and the dogmas of Christianity. This early inter- 
national law was valid only for the Christian states of Western Europe 
and the Holy See.® This early international law was exclusively based 
on the values of the Greek-Christian, Occidental culture.’ 

Now, this early international law has seen, from the fifteenth 
century to the end of the First World War, a great development, both 
as to its contents and to the territorial sphere of its validity. In the 
latter respect, the United States and the Latin-American Republics 
became members of the international community, and later other 
states, like Australia and New Zealand, based primarily on the Occi- 
dental culture. To this geographical expansion outside of Europe came 
an expansion outside of the Occidental culture. In 1856 Turkey was 





4 This “Communitas Christiana” was wider than the Holy Roman Empire of the 
Germanic Nation, for England and Scandinavia never belonged to this Holy Roman 
Empire. There were, on the other hand, co-existent cultures, outside the “Communitas 
Christiana”: the States of the Byzantine culture of Eastern Europe and the Arabic- 
Islamic world. , 

5 E.g., acquisition of sovereignty by occupatio of terrae nullius, pacta sunt servanda, 
rules, concerning alluvio and avulsio, international servitudes, state succession, and so on. 
Roscoe Pound stated recently “Grotius wrote to a picture of two second-century Romans 
owning adjoining land” “A World Legal Order,” Fletcher Schoo] of Law and Diplomacy. 
1959. p. 10. 

6 That the Holy See, contrary to all other churches, has been and is up to the 
present day, a permanent member of the international community, has a_ historical 
explanation. See Josef L. Kunz, “The Status of the Holy See in International Law,” 
46 Am. J. Int’l L. 308 (1952). 

7 “Existent international law is the creation of but one historical portion of one 
living culture.” Northrop, “Contemporaneous Jurisprudence and International Law,” 
61 Yale L.J. 636 (1952). 
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admitted into the international community; from that time on to 1914, 
and in League of Nations times, international law, originally a “re- 
gional” law of Christian Western Europe, became valid for nearly all 
States, regardless of continent, religion, culture, race and so on; it 
had become universal. The world-wide expansion of our international 
law was strictly a historical phenomenon. Hence, just as there is no 
guarantee that our international law will be valid in all future times, 
there is no guarantee that it will retain its universal validity at all times. 

Another fundamental remark has to be made. While international 
law, although primitive in structure and content, has seen this great 
development as to its content and as to its territorial validity up to 
1914, this development of international law has shown, contrary to 
many advanced municipal legal orders, a remarkable stability and a 
clear continuity, and no revolutionary change as to its basic structure 
has occurred. It remained based on the same sociological foundations, 
on European legal systems—rather pre-dominantly Roman Law—an- 
chored exclusively on the values of the Occidental culture, notwith- 
standing its universal validity. It was the law of a world in which 
Europe and the United States, equally of the Occidental culture, domi- 
nated in all fields; of a world in which Europe, through colonies, pro- 
tectorates, and many other devices dominated Asia and Africa. This 
period of hundreds of years, up to 1914, may be called, for reasons 
of brevity, the period of the “classic” law of nations. 

But since the end of the First World War, and particularly since 
1945, international law has been in a period of uncertainty, constant 
flux, transformation and crisis; we may speak, for reasons of brevity, 
of the “new” international law. But while 1914 constitutes a turning- 
point in the development of our international law, it does not consti- 
tute a break; it is only a new phase of the development of our interna- 
tional law. This insight dictates the approach to writing on the 
distinctiveness of the international legal order by comparison and con- 
trast: first, this distinctiveness of the “classic” international law must 
be briefly investigated; then, the difference between the “new” and 
the “classic” law of nations must be briefly stated, showing that, in 
spite of this difference, the distinctiveness of international law, whether 
before or after 1914, compared with other legal orders, has only 
changed in degree, but not in kind. 


III 


If we compare “classic” international law with all other legal 
orders, it is law. If we compare it with the advanced municipal legal 
orders of sovereign States and, particularly, with private law, it is 
law, but a law of a different type. If we, finally, compare it with cer- 
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tain fields of advanced municipal law, such as constitutional law or 
modern labor law, this difference becomes somewhat deminimis. This 
difference between “classic” international law and advanced municipal 
legal orders has two different sources; the primitiveness of structure, 
and certain particularities of a sociological nature. 

From its beginnings up to 1914, our international law was nearly 
exclusively*® the law “between” sovereign States, first between those of 
Christian Western Europe, then by 1914, between nearly all sovereign 
States. Its definition as “the body of customary and treaty rules which 
are considered legally binding by States in their intercourse with each 
other’” was correct. Our international law came into being, as stated, 
together with the coming into existence of national, territorial, and 
sovereign states through the decentralization of the “Communitas 
Christiana.” That explains that these sovereign States, as well as the 
international community, are primarily territorial communities. Mod- 
ern municipal law, as well as international law, are legal orders on a 
territorial rather than on a personal basis. That explains that certain 
principles came into existence which, more or less, have remained 
basic up to the present day—the sovereignty of states, their equality 
and independence, their jurisdiction within the territorial limits of the 
state. It was the claim to sovereignty, with which the “divisio reg- 
norum” started; Bartolus’ definition of sovereign states as “civitates 
superiorem non recognoscentes” lead to the definition of Bodin. The 
bearer of sovereignty has changed—originally “the prince,” since 
the French Revolution “la nation,” and since the nineteenth century 
“the State.” But sovereignty has remained basic for international law. 
In the sense of Bartolus’ definition it has had and has “‘no superior”’; it 
is a “law inter pares,” a “law of coordination,” not, as advanced mu- 
nicipal legal orders, a law of subordination. 

Primitiveness is not a feature of international law alone, it is 
characteristic for all law, whether municipal or international, at a cer- 
tain stage of its development. The primitiveness of any legal order 
is a consequence of its lack of organization, of its lack of centralization. 
“Classic” international law was—and international law is still today— 
a highly decentralized legal order. It is decentralized dynamically by 
its lack of special organs for the making, application and the execution 
of its norms. As in any primitive law, all these functions must be 
exercised by the members of the legal community, here by the sover- 
eign states. There are no special organs for the creation of norms of 
international law, there was and is no international legislature; hence, 





8 Exceptions: The Holy See, and insurgents, recognized as a belligerent party. 
9 Thus, the first sentence in I Oppenheim-Lauterpacht, International Law 5 (8th ed. 


London. 1955). 











1961] INTERNATIONAL LEGAL SYSTEM 453 


the sovereign states are not only the nearly exclusive subjects, but also 
the creators of the rules of international law; the methods of creation— 
custom and treaty—are highly decentralized. General international 
law, binding on all the states of the international community, has been 
created only by custom. Treaty law is always particular international 
law, binding only on the states which have ratified the treaty. To that 
extent the norms of general international law created by custom are 
relatively few whereas the bulk of modern international law consists 
of treaty law binding only on certain states. The small range of inter- 
national law, up to 1914, is not only to be explained by the lack of an 
international legislature, but also by the fact that “classic” interna- 
tional law dealt nearly exclusively with the rights and duties of sover- 
eign states and that many problems, although of the highest interna- 
tional importance, were excluded by “sovereignty” and exclusive 
jurisdiction of the members of the international community. 

International law was decentralized dynamically by the fact that 
its norms oblige only states, not individuals. An international norm 
prescribes what is or is not to be done by a “state,” and delegates to 
the municipal legal orders the function to designate the persons who, 
as organs of the states, have to do it. The acts of these individuals 
are imputed by international law not to them, but to the states, on 
behalf of which they act. Treaties, granting certain advantages to 
the citizens of the contracting parties, must first be “transformed” into 
municipal law. International law is, therefore, not only a primitive, 
but also an incomplete legal order which needs the municipal legal 
orders for the completion of its own norms. 

There are no special organs for the application of international 
law. Thus, there are no special international organs to ascertain ob- 
jectively whether a territorial community has fulfilled the conditions 
laid down by international law for the coming into existence of a new 
sovereign state; hence, the “recognition” of new states is left to the 
existing sovereign states. In consequence of the lack of special inter- 
national organs, sovereign states, under general international law, have 
the right of auto-interpretation of the treaties which they have con- 
cluded, although this right ought to be exercised in good faith. For 
the same reason, sovereign states, under general international law, have 
a right of auto-determination of the existence of an international de- 
linquency as well as of its legal consequences. As there is, under gen- 
eral international law, a complete lack of collective sanctions, neither 
special organs nor a monopoly of force are at the disposal of the inter- 
national community. General international law, like any primitive law, 
must rely on the principle of self-help under general international law, 
reprisals, and war. 








454 OHIO STATE LAW JOURNAL [Vol. 22 


General international law recognizes the validity of certain trea- 
ties, even if they are imposed by force upon the other party; it does 
not distinguish delinquencies into torts and crimes; it makes no dis- 
tinction as to sanctions between civil execution and criminal penalty; 
it does not know individual responsibility for fault, but only absolute, 
collective responsibility. The primitiveness of “classic” international 
law is emphasized by the great importance which the principle of 
effectivity bears. 

The tremendous disadvantages of “classic” international law as a 
primitive law are obvious; it was, primarily, a static law. It was im- 
possible to state with legal authenticity which state in an international 
conflict was legally right and which legally wrong. In the case of the 
application of force, it was again impossible to state objectively which 
state acted legally. Custom, as the only way of creating norms of 
general international law, often rendered “classic” international law 
inadequate for the needs of the times. The right of auto-interpretation 
of treaties, of auto-determination of international delinquencies, of 
what state is responsible for them, and of the legal consequences all 
gave great advantages to the powerful States. The absence of inter- 
national courts with compulsory jurisdiction made the peaceful settle- 
ment of international legal conflicts impossible except by agreement. 
The absence of an international legislature rendered the problem of 
“peaceful change” again only possible of solution by agreement. 
“Classic” international law made the resort to war never an interna- 
tional delinquency; war served not only as a sanction by way of self- 
help, but also as a revolutionary means to change the law. The 
principle of effectivity emphasized the role of the fait accompli. The 
principle of sovereignty emphasized the “vital interests” of the mem- 
bers, regardless of law. “Classic” general international law was a 
primitive and a weak legal order. 

Notwithstanding its primitiveness and its weakness, interna- 
tional law, if one accepts it to be law, is necessarily a law above the 
states—a “law inter, pares.” A “law of coordination” is necessarily 
above the pares otherwise it would not be law at all. All law is by 
nature heteronomous, or “vertical.” 


Iv 


“Classic” international law had necessarily to delimit its own 
competence from that of the sovereign states. Whereas the sovereignty 





10 As to the problem dealt with in this Chapter, see the full discussion in this 
writer’s study in Spanish: “Teoria del Derecho Internacional.” Inter-American Academy 
of Comparative and International Law. Havanna. II Cursos Monograficos 331-444 
(1952). 
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of states is limited by norms of international law, the spheres of 
validity of international law are, in principle, unlimited. It is inter- 
national law which determines by its norms which entities are “persons 
in international law.” The temporal sphere of validity is, in principle, 
unlimited in the sense that general international law does not contain 
norms by which its rules would be limited as to their temporal validity; 
treaty norms, on the other hand, often contain rules limiting their 
validity in time. 

Unlimited also was the territorial sphere of validity of “classic” 
international law. It included, by 1914, not only the territories of 
nearly all the sovereign states, but, in addition, the high seas, 
the air space above the high seas, and the terrae nullius. 

The material sphere of validity of international law is also un- 
limited. There are no matters which, by their nature, can only be 
regulated by municipal law. International law has the “compétence de 
la compétence”; it may, at any moment, regulate matters which hith- 
erto have been regulated only by municipal law. In a federal state 
federal law is above the law of the states of the union, but this superi- 
ority says nothing about the actual division of competences, thus, the 
“compétence de la compétence” of international law says nothing as 
to the actual division of competences between international law and 
the sovereign states. This actual division of competences can always 
only be stated on the basis of the analysis of the positive law actually 
in force. Such analysis of “classic” international law shows that the 
majority of competences and the most important ones were actually 
given by international law to the sovereign states. This explains the 
relatively small range of the norms of general international law and is 
one of the reasons for the weakness of the international legal order. 

Medieval Catholic Western Europe had its Constitution in the 
“Communitas Christiana” with its two highest powers, Emperor and 
Pope. Beginning in the late Middle Ages, the gradual decentralization 
of this Christian Community brought about the appearance of the 
national, territorial, sovereign states and the “international commu- 
nity” as the successor of the Medieval Christian community as a loose 
union, now consisting of sovereign states, which disclaimed any alle- 
giance to Emperor and Pope. Their sovereignty was derived, as Bodin 
stated for the King of France, “par Dieu et son épée.” This would 
have brought about a situation of anarchy and constant threat of war. 
To prevent that, international law came into being to guarantee rela- 
tive peace among the now sovereign states. It must also not be for- 
gotten that these new states, insisting on their sovereignty, recognized 
the sovereignty of the other members of the Western-European Chris- 
tian international community. The first and most urgent task of the 
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new international law was, therefore, to secure the relatively peaceful 
coexistence of the sovereign states of Christian Western Europe. This 
was done by delimiting the jurisdictions of the sovereign states and 
their legal orders inter se through rules of general international law 
created by custom. Every legal norm and order has a fourfold validity: 
as to time, as to matters, as to territory, and as to persons. 


General international law delimited the validity of the legal or- 
ders of sovereign states in time.’’ It delimited their material validity, 
a problem of jurisdiction, by granting to the sovereign states in prin- 
ciple the highest and nearly exclusive jurisdiction within the territorial 
limits of the state; later general international norms came into being, 
limiting this jurisdiction in particular aspects.’* 

The sovereign states and the international community are, pri- 
marily, territorial communities; territory is, therefore, of the highest 
importance. The states looked for territorial expansion; jurisdiction 
was within the territorial limits of a state; territorial international 
conflicts have been and are today the most dangerous international 
conflicts and particularly likely to lead to war. It was, in consequence, 
of the highest importance for general international law to delimit the 
territorial validity of the legal orders of the sovereign states inter se 
by norms of contents. Thus, the norms concerning acquisition and loss 
of territorial sovereignty came into being. During the seventeenth 
century the fundamental norm of the freedom of the high seas and, 
simultaneously, the law of territorial waters came into being. 


As the sovereign states and the international community were, 
primarily, territorial communities, the delimitation of the personal 
validity of the legal orders of the sovereign states was of lesser im- 
portance. This explains why the delimitation of the personal sphere of 
validity was not, as in the case of territory, done by general interna- 
tional norms of contents, but only by general international norms of 
competence. International law delegated to the sovereign states the 
competence to regulate, in principle, the acquisition and loss of their 
nationality by norms 9f their domestic law as they pleased. Thus, the 
granting of nationality has remained, up to the present day, in prin- 
ciple a “matter of domestic jurisdiction.” But it is theoretically unten- 
able to assert that this problem is mot regulated by international law; 
it is only regulated by international norms of competence and the 
states are given this right by the international norm. But mere inter- 
national rules of competence could not bring about a clear division of 





11 Coming into being and end of a sovereign state, problems of state succession, 
identity of states under international law. 

12 E.g., Immunity and privileges of foreign diplomatic agents; the right of “innocent 
passage” through territorial water; later the norms for the protection of citizens abroad. 
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individuals between the different sovereign states. This state of things 
finds expression in the recognition by international law of multiple 
nationality as well as of statelessness. 

In addition to delimiting the jurisdiction of sovereign states inter 
se, it was of primary importance to create norms for the official inter- 
course of sovereign states. The international law, concerning privileges 
and immunities of diplomatic agents, purely customary general inter- 
national law, is among the oldest and best observed parts of general 
international law and even today in this highly divided world is least 
attacked. 

As there was for every state a right to go to war, the regulations 
of the Jaws of war dominated the interest of early international law. 
It is no hazard that in Grotius’ “De jure belli ac pacis” the laws of 
war come first.’* 

All that the basic development of general international law tried 
to solve was the first great problem, the problem of peaceful coexist- 
ence. But international law has a second great task—international 
cooperation of sovereign states. Here, general international law fur- 
nished an excellent instrument in the international treaty and the 
norm that sovereign states are free to conclude treaties, in principle, 
on any subject matter. 


V 


We have seen that “classic” general international law is primitive 
and unorganized,” but the word “unorganized” has to be taken cum 
grano salis. Any community must have organs through which alone 
it can act. The international: community is not “unorganized” in the 
sense of having no organs; it is only primitively organized. Interna- 
tional law as its organs, it also has its own organs; but it has no 
special organs. Hence, the organs of the state have also to function as 
international organs. It is this phenomenon, to a great extent basic 
up to the present day, which Georges Scelle, with great insight, has 
called “le dédoublement fonctionel.” 

The primitiveness, the “unorganized” status of general interna- 
tional law could, even in the times of the “classic” law of nations, be 
tempered by norms of particular international law created by treaty. 
The treaty can create also special international organs; the treaty can 
serve for achieving the second great task of international law, inter- 
national cooperation between sovereign States. With the advance 





13 Prior to Grotius “seul le droit de la guerre se developpe sérieusement; il forme 
le noyeau du droit international” E. Nys: Le droit de la guerre et les precurseurs de 
Grotius (1882), p. 7. “The most important as well as the first to spring into existence 
was that (part of international law) which occupied itself with the laws of war” T. E. 
Holland “Studies in International Law” p. 45 (1898). 
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of time, and particularly in the nineteenth century, it became obvious 
that the primitive unorganized international law was wholly inade- 
quate for the needs of the times. The wish was to make international 
law a more advanced law. Taking the development of municipal legal 
orders from primitive to advanced ones as a model, it can be seen 
that this advancement had to be brought about by centralization. But 
here again a curious distinctiveness is shown. Were it possible to cen- 
tralize international law in the same way as advanced municipal legal 
orders, then the international community would be a relatively cen- 
tralized community, which we could call a sovereign state; hence, in- 
ternational law would come to an end and would be replaced by the 
municipal law of the World State. In consequence, it was tried to 
advance and centralize international law only so far as not to infringe 
the sovereignty of the members. 

The idea of “organizing” the world—first the Western European 
international community—is old in Occidental thinking. Just as gen- 
eral international law had to solve, first, the problem of peaceful co- 
existence, these early thinkers thought first of “eternal peace” and 
only second of international cooperation. There is a long line of 
utopian proposals for “eternal peace” by international organizations 
from the beginning of the fourteenth to the end of the eighteenth cen- 
tury in Occidental Europe.** But all of them show the typically 
European, Occidental idea, that peace can be guaranteed by a loose 
confederation of sovereign states and that, therefore, a World State 
is not only impossible but not even desirable.’® This idea was adopted 
by Simon Bolivar and tried unsuccessfully in the First Pan American- 
ism. On this idea the League of Nations, as well as the United Nations 
is based. Not only general international law, but also international 
organization, even at the present time, is based on ancient Western 
European ideas. 

With this basic idea—no World State—in mind, the nineteenth 
century recognized that the advance of international law lies in inter- 
national organization, The treaty, as stated, is an excellent instrument 
for international cooperation and can also create special international 
organs. The treaty holds, therefore, a very important place in inter- 
national law and has seen a great development: from the bilateral to 
the multilateral and quasi-universal treaty; from the treaty, con- 
cerned with a single problem, lying in the past, and giving a settle- 
ment, creating only individual international norms, to the so-called 
“law-making treaty,” creating general international norms pro futuro, 





14 Pierre Dubois (1305) to Abbé de St. Pierre (1716); Kant: Zum ewigen Frieden 
(1795). 
15 See Walter Schiffer, “The Legal Community of Mankind,” 1954. 
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or creating even a Constitution of an international organization. It is 
certainly theoretically incorrect, even today, to speak of “international 
legislation,” but it is true that in the absence of an international legis- 
lature the treaty is still the best substitute. 

We see, further, under “classic” international law the great devel- 
opment of the International Conference: Peace Congresses, “to remake 
the map of Europe”;'® ad hoc political Conferences,’*’ Peace Con- 
gresses, creating also some general rules of international law pro 
futuro;** international conferences, convoked in time of peace, ex- 
clusively for the purpose of creating general norms of international 
law’® or for writing the constitution of a new particular international 
organization; international conferences as permanent organs of inter- 
national organizations.”° 


There were attempts at regional organizations; Simon Bolivar, 
in this respect the forerunner of Woodrow Wilson and of the League 
of Nations and then the second Pan-Americanism since 1889. There 
was an attempt at a political Government for maintaining peace in 
Europe through the hegemony of the Great Powers, by the Holy Alli- 
ance and the Concert of Europe, although wholly political rather than 
legal. Some ideas of this European experience re-appear in the Secur- 
ity Council of the U.N. as it was planned by the makers of the U.N. 
Charter at San Francisco in 1945. 

Since 1772 we see a revival of international arbitration, although 
the latter remained primitively organized and was, at the end of the 
nineteenth and the beginning of this century, strongly over-estimated 
as the principal way of insuring international peace. The principle of 
compulsory jurisdiction of international tribunals was, just as today, 
rejected by sovereignty. There was even the first pre-established per- 
manent international court, the Central American Court of Justice. 
The court, although restricted to Central America, of short duration 
and of no outstanding achievements, was the first of its kind in history. 

There was, as the climax of “classic” international law, the system 
of the Hague Peace Conferences which partially codified the peaceful 
settlement of international conflicts, the law of war and neutrality; 
but no one dared even to question the right of unlimited resort to war 
by the sovereign states. 

Multilateral treaties, sometimes quasi-universal, were concluded 
for international non-political cooperation in the fields of communi- 





16 Westphalia, 1648; Utrecht, 1713. 

17 Berlin, 1878; Congo, 1885. 

18 Vienna, 1815; Paris, 1856. 

19 Hague Peace Conferences, 1899 and 1907. 

20 International Conferences of American States. 
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cations, economics, cultural cooperation, and the protection of men 
(against slave trade, for the suppression of traffic in women, begin- 
nings of an international labor law). Even more important, some of 
these multilateral treaties created special international organs. There 
were the International River Commissions and particularly important, 
from the point of view of organization, the European Danube Com- 
mission which was empowered to make Ordinances for the navigation 
of the lower Danube immediately binding on those who navigated this 
stream. The Commission which had its own courts, was independent 
and neutral from the country in which it sat, and had its own flag. 
Of the highest importance were the International Administrative 
Unions.*' They survive and some of them have become U.N. Special- 
ized Agencies. Here we have permanent, special international bureau- 
cratic organs; here are the beginnings of an “internal law of interna- 
tional organization,” the beginnings of an “international civil service.” 
The typical, tripartite organization of these Unions has served as the 
model for all later international organizations, whether big or small, 
universal or regional, general or specialized. Here we see already the 
fact that these international organizations for non-political cooperation 
were much more successful than the attempts at international political 
organizations for maintaining the peace. 


VI 


The distinctiveness of “classic” international law by comparison 
and contrast lies in the fact that it is, in general, a primitive legal order. 
But there is also another source of distinctiveness, particularities of 
a sociological nature, as writers like Max Huber, Dietrich Schindler 
and the late Professor Brierly** have shown. Such sociological factors 
are, quite apart from primitiveness, also important reasons for the 
distinctiveness of the international legal order. 

There is, first, the relatively small number of “persons” under 
“classic” international law—only the limited number of sovereign 
States—and each State is unique. It is, therefore, very difficult 
for general international law to create general, abstract norms con- 
trary to municipal legal orders which can much more easily make 
norms for transactions, e.g., contracts, which happen innumerable 
times between individuals whom the law has typified and schematized 
into ‘“‘persons.” 


21 See Josef L. Kunz, “Experience and Technique in International Administration,” 
31 Iowa L. Rev. 40 (1945). 

22 J. L. Brierly, “The Law of Nations” (4th ed. Oxford. 1944). See also, Charles 
de Visscher, “Theory and Reality in Public International Law,” Princeton. 1957 (English 





translation). 
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There are not only few “persons” in “classic” international 
law, but each is also “sovereign” and “equal” and disposes of power, 
whereas the international community has not only no monopoly of 
force, contrary to advanced municipal legal orders, but practically no 
power at all. This sociological fact, the individualistic distribution of 
power among the members, even small ones, and particularly the Great 
Powers, is fundamental for the distinctiveness of the international 
legal order, as Charles de Visscher has stressed. 

In addition, the international community, even under “classic” 
international law, was, in the terms of German sociologists, as Brierly 
has underlined, not a community, but only a society; the French 
term for the League of Nations: “Société des Nations,” society of 
states, was correct. There was, even prior to 1914, no real common 
axiological foundation, and, in general, no loyalty of individuals to- 
ward the international community. The lack of a common system of 
values makes a legal order weak. This weakness, Brierly has stated, 
goes deeper than the problem of sanctions; it is, he states, not the 
existence of a police which makes a legal order strong, but, to the 
contrary, it is the vigor of the law which makes a police force possible. 

Finally, whereas advanced municipal law regulates the conduct of 
individuals who are powerless as compared with the monopoly of force at 
the disposal of the community, international law regulates the conduct 
of “sovereign states,” i.e., of enormous groups of individuals, disposing 
of power. This is the great difficulty of international sanctions, the 
importance of “‘vital interests.” 

This is a great source of distinctiveness of international law by 
comparison and contrast. But in order not to lose the right perspec- 
tive for this distinctiveness, two things must not be forgotten. First, 
even “classic” international law functioned very well in the everyday 
problems of the conduct between sovereign states and in minor con- 
flicts and it was only in the big problems of war and peace, that it 
often failed.** Second, on the other hand, this distinctiveness shows 
itself only fully when comparison is with advanced municipal legal or- 
ders and in normal times. This distinctiveness is much less, in com- 
parison with states where there is no common system of values, but 
internal strife. There is also, even under advanced legal orders, the 
possibility of insurrection and civil war. Here, like in international 
affairs, it is military victory which is also legally decisive; what, in the 
event of failure, is treason,** becomes in the event of success, the start- 





23 That is why the late Sir Hersh Lauterpacht applied to international law the 
conirary of the old Roman Law proverb: “In maximis non curat praetor.” 
24 An old little English verse states ironically: 
“Treason cannot prosper; what’s the reason? 
For if it does, who would dare to call it treason?” 
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ing-point of a new constitution of a new country. The problem of a 
military execution by a Federal State against a state of the union, is 
as delicate an operation, as an international military sanction. Where 
a great mass of workers, disposing of power, strike, it is often preferred, 
whether they are legally right or wrong, to negotiate rather than to 
go into court.** The problems of international law, whether in con- 
sequence of its primitiveness or on account of sociological particulari- 
ties, are not unique with international law. The distinctiveness of 
“classic” international law, as compared with and contrasted against 
advanced municipal legal orders, is very great but it is not absolute. 


VII 


After the First World War the attempt was made to develop 
international law much faster, to make a big leap forward by way of 
centralization, i.e., by international organization. It was a turning point 
for, but not a break with, “classic” international law. This “new” 
international law has gone, and is going, up to now, through two pe- 
riods: the period between the two World Wars, or the period of the 
League of Nations, and the present period since 1945, the period of 
the United Nations. 

The League of Nations was the first successful attempt to set up 
in positive law a quasi-universal international organization which did 
not only successfully expand machinery for international, non-political 
cooperation*® but dared also to regulate problems of “high politics”: 
partial restriction of the right of sovereign states to go to war, declar- 
ing certain matters as being of “international concern,” the system 
of “collective security” through collective sanctions, and reduction of 
armaments. But the continuity with “classic” international law was, 
from the beginning, obvious. The League was based on the sovereignty 
of its members, on the Occidental idea of keeping the peace through a 
mere loose confederation of sovereign states; it strongly rejected in 
its beginnings the idea of being a “super-state’” and, most certainly, 
it was not. Its gradual decline and its final disappearance in the holo- 
caust of the Second’ World War brought an illusion to an end. The 
individualistic distribution of power among the members remained 
untouched. Europe retained its hold on great parts of Asia and Africa 





25 Macchiavelli wrote in his “I] Principe,” that “from superior to inferior one com- 
mands; but between equals one negotiates.” 

26 Particularly the International Labor Organization, the only part of the League 
of Nations which survived in 1946; also the “Institute of International Intellectual 
Cooperation” at Paris, succeeded by UNESCO. For the international protection of 
persons or groups see the system of mandates, the Anti-Slavery Treaty of 1926, The 
Nansen Office of Refugees; the new, particular international law for the protection of 
national, linguistic and religious minorities. 
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and the exclusive values of the Occidental culture as the basis of 
international law continued. The League became, more and more, a 
preponderantly European organization, run by Great Britain and 
France. The United States never was a member. 


After the apocalyptic events of the Second World War a period of 
much greater change of international law started in 1945. The “new” 
international law of the present period is one of flux, change, uncer- 
tainty, and crisis. But not only is the connection with the League of 
Nations period clear, but, up to now, no break with “classic” interna- 
tional law has occurred. There are many reasons for this far-reaching 
transformation and crisis of international law, reasons which can here 
only be briefly listed:*7 the complete change of general conditions; 
the coming of totalitarian governments; scientific and technological 
advances; the coming of the atomic and the space age; the appearance 
of new forms of political warfare; the complete change of the strategy, 
tactics, and goals of warfare; the relative decline of Europe, creator of 
the Occidental culture and of our international law; the “bipolarity” 
of the present world to which China may soon have to be added besides 
the “uncommitted” and “neutralist” States; the deep ideological split 
between the democratic and the communistic world, each led by one 
of the two Great Powers; the “cold war” and the continuous political 
crises on a world-wide scale; the ‘“‘anti-colonial” rebellion; the entry on 
the international stage of non-Occidental cultures; the “rebellion of 
rising expectations”; neo-Malthusian fears; often expressed in the 
pessimistic slogan of the “population explosion”; growing nationalism; 
an upsurge of sovereignty; signs of a weakening and decline of our 
Occidental culture from within; a decline of the respect for law. It is 
only natural that the combined influence of so many far-reaching 
causes in this terribly dynamic, rapidly changing world, in this revo- 
lutionary period of transition, can hardly make the present status of 
international law a happy one. Let us briefly sketch the consequences 
of these causes, in order to arrive, by comparison and contrast, at a 
judgment on the distinctiveness of present-day international law. 


1. There is, first, a very important change since 1945, as to the 
composition and the value-system of the international community. 
Even prior to 1914, the international community, as stated, was hard- 
ly a true community; the expansion of international law in its terri- 
torial validity, although it remained based exclusively on the values 
of the Occidental culture, was brought about at the cost of a dilution 





27 For a full discussion see this writer’s lectures in French at the Hague Academy 
of International Law, held in 1955: “La Crise et les Transformations du Droit des Gens” 
(88 Recueil des Cours, 1955, II, 1-104); see also this writer’s article, “The Changing 
Law of Nations,” 51 Am. J. Int’ L. 77 (1957). 
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of its contents. Since 1945 the existence of an “international com- 
munity” has become problematical and whatever unity of values may 
have existed before has been lost. This is, first, a consequence of the 
deep ideological split between the democratic and the communistic 
world, led by the Soviet Union, and of the “cold war.” Some ideas, 
goals and procedures of the Soviet Union are clearly incompatible 
with the values of the Occidental culture. The real split is not between 
the different economic systems, but is a spiritual abyss between the 
Occidental culture for which human dignity and liberty is basic, for 
which the State exists only for the individual, and collectivism, for 
which the individuals exist only for the State. To that extent the 
Soviet Union has openly admitted that its ultimate goal is a world 
dominated by communism and constantly expresses its deep conviction 
that this goal will be reached, although it expresses also its hope that 
this goal can be reached without a third world war. Hence, “a peaceful 
co-existence” —it has been clearly stated**—is only an instrument for 
the interim period, a more perfect form of the “class struggle,” the 
correct path to the “triumph of communism on a world-wide scale.” 

On the other hand, there is the appearance of many new states in 
former colonial or quasi-colonial areas of Asia and Africa, the appear- 
ance on the international stage of many non-Occidental cultures.” 
Since 1945 the international community has become, for the first time, 
truly international and no longer primarily dominated by states of the 
Occidental-Christian culture. 

Both these developments have far-reaching consequences, not 
only as far as the unity of the international community is concerned, 
but also with regard to the universality, to the contents, and to the 
certainty of the norms of international law. 


2. The international community has also been changed since 1945 
by the expansion of international law, as to its subjects. The present- 
day international community, and its law, is no longer exclusively 
restricted to sovereign states, although the latter remain, and probably 
will remain for any foreseeable time, not only the most numerous, but 
also by far the most important subjects of international law. But 
there are now many other subjects of international law, although, by 
no means, necessarily with the same legal status as sovereign states. 
There are “partial” subjects of international law, such as certain 
states of Federal Unions (Bielorussia, Ukraine), colonies, and terri- 
torial communities, created by treaty, such as the “Free Territory of 





28 Statement by leaders of 81 Communist parties at the Moscow Meeting The New 
York Times, 7 December 1960, pp. 14, 15. 

29 See this writer’s article, “Pluralism of Legal and Value Systems and International 
Law,” 49 Am. J. Int’l L. 370 (1955). 
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Trieste” had it come into existence. There is the evergrowing number 
of international organizations, many of which have international per- 
sonality. There is the attempt to make the individual a direct subject 
of international law; either a direct subject of international duties and 
responsibility—the attempted “international criminal law’”—or the di- 
rect subject of international rights—the attempted law for the inter- 
national protection of human rights. This development sometimes 
brings about doubts and uncertainty as to the contents of this “inter- 
national community.” There has not only been an expansion of the 
subjects, but also of the contents of international law. It no longer 
deals exclusively with the rights and duties of sovereign states; its 
scope includes today also stateless persons and refugees, indigenous 
populations of trusteeship territories, international labor problems, the 
solution of international social, financial, economic, health, communi- 
cation, educational problems, economic and technical aid to under- 
developed countries, and many more topics. 

3. Even “classic” international law was to a great extent incom- 
plete, inadequate and uncertain. The present-day international law 
under the influence of all these causes of transformation and crisis is 
characterized by rapid change and a high degree of inadequacy and 
uncertainty. Even the present-day international law is, as to the mak- 
ing of norms of international law, basically as “unorganized” and 
primitive as “classic” international law. 

Great violations of the laws of war and neutrality in two world 
wars, the influence of the illusion that “war has been abolished,” the 
coming of new and terrible arms of mass destruction, atomic and hy- 
drogen bombs, international ballistic missiles, gas and bacteriological 
warfare, and the complete change of forms and goals of warfare 
have brought about since 1945 a chaotic state of the laws of war. 
Although in these last years some progress has been made, the laws 
of war remain to a high degree incomplete, inadequate, and un- 
certain. This is also true as far as the international law of neutral- 
ity is concerned. This uncertainty of present-day international law 
covers about one half of “classic” international law. 

Not only the forms and techniques of actual warfare, but also 
those of political struggle in a deeply divided world have changed 
considerably. Political propaganda, psychological warfare against 
other states by means of powerful media of mass-communication, the 
system of “iron curtains,” prevention of the free flow of men and 
ideas, the fact that political parties in many countries are controlled, 
financed, and dominated by foreign, ideologically opposed states, highly 
developed techniques of subversion, veiled intervention, civil wars with 
foreign intervention, the use of “resistance movements” and so-called 
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“volunteers,” “wars by proxy,” delivery of technical, economic, and 
military aide to rebels in foreign countries for subversive purposes, 
have made norms centering around the “prohibition of intervention” 
highly insecure. 

The strong expansion of economic activities by states has made 
uncertain not only many norms of the laws of war and neutrality, but 
also many other norms, e¢.g., concerning “sovereign immunity.” 

A great deal of inadequacy or uncertainty of rules of international 
law is the consequence of new scientific and technological advance- 
ments such as the norms of aerial warfare, the use of weapons of mass 
destruction, the law of aviation, the atomic law, the law of outer space. 
Nearly all these problems have importance for peaceful as well as for 
military purposes. 

Furthermore, we are faced with the ideological split between the 
democratic and the communistic world and the attitude of the new 
States of non-Occidental cultures. That renders even old rules of 
international law hitherto not questioned, uncertain and doubtful. The 
Soviet Union feels that certain rules are unacceptable, as being an 
expression of “capitalism,” or must be “re-interpreted”; hence, her 
reliance primarily on treaties concluded by herself. On the other 
hand, the new states, arising in former colonial or quasi-colonial terri- 
tories, feel that most of general international law has been made by 
“colonial” powers exclusively in their own interest, not taking into 
consideration the interests of these new states. In addition, as they had 
no part in making these rules, they have never freely given their con- 
sent. It is interesting to note that some states of Latin-America, al- 
though independent for one hundred and fifty years and belonging to 
the Occidental-Christian culture, have now, because of their economic 
backwardness and in consequence of the “revolution of rising expecta- 
tions,” sometimes joined Communist or Afro-Asian states. This has 
led to a serious weakening of the Organization of American States. 
From all these reasons, it is easily understood that great departments 
of general international law of the highest importance, such as the 
norms, concerning the sanctity of private property, the protection of 
citizens abroad, denial of justice, espousal, confiscation, nationalization, 
expropriation, fulfillment of contracts, concluded for the economic de- 
velopment of a country between a state and a foreign corporation, are 
in a status of high uncertainty. 

4. All these developments have brought about a tremendous 
growth of nationalism, an upsurge of the feeling and demands of sov- 
ereignty, not only among Communist and new states, but also among 
democratic states. This explains the uncertainty now surrounding the 
fundamental principle of the freedom of the high sea, and the new 
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norms, concerning the continental shelf, the unilateral claims as to 
the width of territorial waters, contiguous zones, fishing rights, and 
so on. Also uncertain are the international norms concerning the use 
of great international streams for purposes other than navigation, such 
as irrigation or hydroelectric power. 

This nationalism and upsurge of sovereignty has also intensified 
the wish of many states to be judex in causa sua, the rejection of third- 
party judgment. Communist States never submit a case to the Inter- 
national Court of Justice for they see in it a “loss of sovereignty.” 
But the distrust in the present “capitalistic” international law, in the 
Court, the majority of the judges of which came from “capitalistic” 
countries, is also a prominent factor; only an angel, said Molotov, 
could be impartial in a case between “capitalism” and “socialism.” 
For similar reasons, distrust of international law made by “colonial” 
powers, and distrust of the bench made up of a majority of judges 
coming from “colonial” powers, as well as the uncertainty of interna- 
tional law, keep the new states from going to the International Court 
of Justice. But the upsurge of sovereignty, even among democratic 
states, can be seen in the relatively small business of the Hague Court, 
the declining number of states accepting the “optional clause,” the 
growing number of reservations, and the use of reservations as to con- 
tents and as to time limits which practically annul the effect of the 
optional clause. Not only has it not been possible to accept the prin- 
ciple of compulsory jurisdiction of the international court, but the role 
of this Court has declined as compared with League of Nations times. 
International law has not only no sanctions, but an extreme scarcity of 
legal remedies. 

5. Add to the above “Marxist dialectics” which makes communi- 
cation between the democratic and the communist world even more 
difficult; the same words of basic norms, as e.g., “aggression,” are in- 
terpreted in the opposite sense, so that the two leading Great Powers, 
invoking the same legal norm, can blame each other for “aggression.” 

The very weakening of the Occidental culture from within has 
led to a decline of law in general, and of the international Rule of 
Law in particular. 

6. The rise of international organizations is a distinctive feature 
of the present period. There is no doubt that the growing number of 
specialized organizations, general and regional, is not merely a fashion, 
but deeply corresponds, even in the present-day divided world, to a 
true necessity. While it has not yet changed the basic structure of the 
international community, there are possibilities of fruitful develop- 
ment. It is recognized by states of all types of ideology that these 
international organizations are necessary. It may well lead to an inter- 
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national community still based on sovereign states but in which many 
functions, hitherto in the hands of single sovereign states on a terri- 
torial basis, may be delegated to international organizations on a func- 
tional basis, but transcending the territories of the member-states 
either on a world-wide or a regional scale. There are not only the 
“international” organizations in the traditional sense; there are also 
the highly interesting “Public International Corporations’”’ and there 
are “supra-national” organs.*! The expansion of international organ- 
izations has brought many new and progressive norms of international 
law: international organizations as subjects of the international com- 
munity, norms in the field of international treaties, privileges and im- 
munities, responsibility, capacity to claim indemnities. While inter- 
national organizations are based on general international law, they have 
also influenced the latter.** The international organizations have led 
to new departments of international law such as “the internal law of 
international organizations,” the “international law of the international 
civil service.” In these cases as well as under the hypothesis of a trus- 
teeship exercised directly by the U.N. itself, we have to deal with 
norms which, as to their origin, function, and sphere of validity, are 
strictly international norms, but which, as to their structure (directly 
binding on individuals, direct sanctions and so on), are not different 
from the norms of advanced municipal legal orders. 

There has been progress concerning the U.N. Charter since 1945: 
the prohibition of the use of threat of force in international re- 
lations, collective security, the Security Council as an international 
organ which can decide and act with legally binding consequences for 
the members, the intended international protection of human rights. 
But basically the U.N., even as designed, is not more than a second 
League of Nations, based again on the Occidental idea of international 
organization—a mere loose confederation of sovereign states with 
the remaining individualistic distribution of power among the sover- 
eign states. The combined influences here discussed have, of course, 
made the U.N. in 1961 into a very different organization from what 
the makers of the Charter had intended. On the other hand, contrary 
to the League of Nations, the prestige of the U.N. has hitherto re- 
mained great. All new states immediately apply for membership. No 
state, up to now, has withdrawn from the U.N. Although collective 
security has proven again to be an illusion, although the U.N. is ad- 
mittedly incapable of maintaining international peace, although not 
much has been achieved as regards the international protection of hu- 
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man rights, although the breakdown of collective and the prohibition 
of individual sanctions has rendered international law practically de- 
void of any sanctions of its norms, it retains great international use- 
fulness. But even that is threatened in the present crisis: the uncer- 
tain operation in the Congo, the heavy attacks, particularly against 
the Secretary General by the Soviet Union and the Communist bloc, 
the danger of financial bankruptcy, the strong indictment by the Presi- 
dent of France who refused not only to make payments for the Congo 
operation, but spoke of the “global incoherence” of this “disorganiza- 
tion” and of the General Assembly as “tumultuous and scandalous 
meetings in which it is impossible to arrange an objective debate,” 
make the future of the U.N. uncertain. 

7. As every period of transition and crisis, the present period is 
full of contradictions and paradoxes. While the U.N. Charter rests on 
peace, tolerance and good-neighborliness, the present world is one of 
the most bitter struggles for life and death. While there is the wave 
of anti-colonialism, the Soviet Union in the words of General de Gaulle 
has set up “the greatest imperialism which the history of the world 
has seen.” While the U.N. Charter preaches the maintenance of hu- 
man dignity, of human rights and fundamental freedoms, humanity has 
suffered in the last thirty years more cruel suppressions than at any 
time before. While there is the tremendous longing for independence 
by small and unprepared communities, there is also a tendency of 
states to go closer together in regional or supra-national unions. 
Whereas the U.N. Charter is based on respect for international law, 
there is a great deal of international lawlessness in the present-day 
world. Whereas the U.N. Charter wanted to bring collective sanctions, 
international law is today practically without any sanctions. Whereas 
the U.N. Charter forbids the use or threat of force to render the world 
more lawful, this prohibition, coupled with the political possibilities of 
the “cold war,” has had the effect of making even smaller states more 
lawless and has had the effect of creating an unwillingness in small 
states to submit to the jurisdiction of an international court. Whereas 
the U.N. Charter was designed to severely restrict the sovereignty of 
the members with the exception of the permanent members of the Se- 
curity Council, there is everywhere an upsurge of sovereignty. Sover- 
eignty, independence, equality, and non-intervention seem to be the only 
rule on which democratic, communist and new states are in agreement. 
Whereas peace should rely on law and on collective security, such 
“peace,” as we have today, is based on the precarious “balance of 
terror”; the most uniting fact of the international community seems to 
be common fear of annihilation. 

The general decline of law has made the Rule of Law, contrary 
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to the League of Nations, of little importance in the U.N. Legal argu- 
ments are seldom used. In this period of uncertainty there is distrust 
and disrespect of law and legal considerations are being treated under 
the contemptuous and pejorative term of “legalistic.” The place of 
law has been taken by politics. 

Many of the progressive rules of the “new” international law are 
uncertain, ineffective, experimental and, in some cases, ephimeral. 

The present situation of the world makes the most important is- 
sues of political tension unfit for a peaceful solution. In such a period 
not much real progress of international law can be expected; de- 
velopments may be absolutely necessary, but they are impossible of 
achievement.** While a scientific analysis of the present situation of 
international law must by necessity be pessimistic, the same objectivity 
views more hopeful signs such as, in addition to those named earlier, 
the successes of codification by the International Law Commission, the 
Geneva Conventions of 1949, the Geneva Conference of 1958, the Sec- 
ond Vienna Congress, the International Geophysical Year, and the 
Treaty on Antarctica. There is also a strong hope that man, after hav- 
ing invented the weapons for his own self-destruction, will be unwilling 
to make use of them. It is difficult to say whether international law, 
seen as a whole and compared with former times has progressed or not. 
But as it stands today, there is no break yet, either with the League of 
Nations period or with “classic” international law. 

Apart from the advances and retrogressions, the crisis and dan- 
gers, the distinctiveness of international law is the same as before. It 
is based on (1) primitiveness (no superior, international legislature, 
highly decentralized, hardly any sanctions, no international courts with 
compulsory jurisdiction) and on (2) the sociological peculiarities (deal- 
ing with enormous groups of persons, sovereignty of states, vital in- 
terests, less a community than before, even a certain disintegration of 
the international community, a threat to the universality of the validity 
of international law, the same sociological foundation in the individual- 
istic distribution of power among the sovereign states. ) 

This distinctiveness is great, but not absolute, by comparison with, 
and contrast against, other legal orders. The distinctiveness is greatest 
in comparison with the private law of advanced municipal legal orders, 
particularly in advanced and politically stable states; it is less in 
comparison with primitive municipal legal orders for here the primitive- 
ness is a common factor. It is also less by comparison with certain 
fields of public law of advanced municipal legal orders, because they 
have some of the sociological particularities in common. 

It is very possible that the present period of struggle, uncertainty, 
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transition and crisis will go on for the rest of the present century. It 
is, therefore, impossible to predict the future of international law. 
The sentence which the President of the United States** applied to 
the present world situation, applies also to the present status of inter- 
national law, a “Time of rising dangers and of persistent hope.” 





34 President Kennedy’s Special Message to Congress on Defense Spending, The New 
York Times, March 29, 1961, p. 16. 








AN EVALUATION OF THE UNITED NATIONS 


STANLEY HoFFMANN* 


Sixteen years have passed since the Charter of the United Nations 
was drafted at the San Francisco Conference. Sixteen years after the 
Versailles treaty, the League of Nations was on the verge of facing, 
and failing to meet, its biggest challenge: an evaluation written in the 
summer of 1935 would have been, on the whole, a positive one. Thus, 
any assessment of the United Nations’ contribution to contemporary 
world order has to be cautious and provisional. 

At any given time, the kind of order which exists in the world 
depends on the nature of the international system; the methods and 
the rules by which a minimum of security, assent and flexibility is in- 
sured depend on the structure of the world, on the domestic political 
systems, on the trans-national forces and on the scope and means which 
characterize the relations between the actors on the international 
scene.’ Before 1919, world order consisted of two main elements: 
on the one hand, the legal norms which tried to delimit the rights and 
duties of the states and to regulate their competition or their coopera- 
tion in various areas; on the other hand, the empirical rules of behav- 
ior which resulted from the distribution of forces, from the calculations 
and strategies of the states, for instance, the “laws” of the balance of 
power system of the eighteenth and nineteenth centuries. The creation 
of an international organization was supposed to bring a drastic change 
into world politics and world order. It was intended to close the gap 
which had so often appeared between the legal order and the empirical 
one. At the same time, the legal order was becoming far more ambi- 
tious: international law would stop being the reflection of power rela- 
tions which left sovereignty intact or submitted the sovereignty of a 
given state merely to those restrictions which were imposed by the 
greater force of its combined enemies. International law would become 
instead a body of rules determining the conduct of states independently 
from power relations and curbing the essential attribute of sovereignty, 
the right to resort freely to violence. International organization would 
be the motor of this new law. The world was assumed to be capable, 
so to speak, of leaping from Hume to Kant. 

The drama of both the League and the United Nations has re- 
sided in one basic ambiguity and in one deep abyss. The ambiguity 
is that of the very concept of international organization.? It is a 
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fictitious community; it represents no revolution in the structure of 
the world. The basic unit remains the state, but in order to be able 
to play an effective role in discharging such functions as the mainte- 
nance of peace, the settlement of disputes, the emancipation of non- 
self-governing territories, the protection of human rights or the pro- 
motion of economic cooperation, the organization should dispose of 
some real political power over the states, i.e., enjoy a modicum of au- 
tonomy and supremacy. In reality, however, decisions within the or- 
ganization are made by the states. Hence a contradiction: the basis 
of action and obligation is supposed to be an emergent community 
spirit, as if the states were no more than agents of this international 
community, as if the organization expressed a general will no longer 
divided into separate and antagonistic wills, no longer confiscated by 
governments. But the reality of action is precisely one of governmental 
interests, which remain most frequently divergent and which, even 
when they converge on the organization, tend to use it as an instru- 
ment, and to exploit the community fiction for their own purposes. 
Consequently, the efficiency and authority of the organization depend 
ultimately, not on its Charter, but on the state of the world outside. 
But it is here that we find an abyss opening under the organization. 
After 1919 and after 1945 there has been a tremendous difference be- 
tween the kind of world which was supposed to be the starting point, the 
condition and the milieu of the organization’s functioning, and the 
world which had emerged from a global war. Versailles did not create 
a world of satisfied nation-states and of safe democracies, in which 
public opinion operating freely across borders, and statesmen who 
recognize as a new international legitimacy the dogmas of open diplo- 
macy and world parliamentarism would serve as_ trans-national 
forces. Now, the organization is unable to create through its own 
power the reality which the founders of the Organization had failed 
to deliver. 

In the case of the League, it proved to be impossible to overcome 
the ambiguity and to bridge the abyss. Obviously, the deeper the lat- 
ter, the stronger the former. But the paradox of the United Nations 
until now is that despite that abyss, the organization has been able to 
survive. Although totally different from the world envisaged at San 
Francisco, the post-war international system has, so to speak, found 
various uses for the United Nations; consequently, the role the United 
Nations plays has little in common with the role an international or- 
ganization was supposed to play, in the grandiose Wilsonian design 
for a new world order: it is a more modest but far less utopian task 
and therefore the basic ambiguity, which, as we will see, is of course 
still there, is less destructive. I would like to examine first how and 
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to what extent the United Nations has been able to adapt to the post- 
war world despite the abyss I mentioned, and secondly, what are the 
uses of the organization in the present international system. 


II 


1. In the case of the League of Nations, it became clear only 
gradually that the main authors of the Covenant did not agree on 
what they expected from the organization, and that the post-war 
world fitted the expectations of none of them. It took just a few months 
to make it clear that the world in which the United Nations was oper- 
ating had no resemblance with the world envisaged by the men who 
made the Charter. 

The world envisaged by them was full of complexities and contra- 
dictions. It was assumed, in the first place, that the Big Five would 
remain responsible for the maintenance of peace and act as a new 
Concert (but no longer restricted to Europe) in charge of security; 
hence, the well-known provisions of Chapter VII and the theory of 
the chain of events, the extension of the principle of unanimity to ad- 
missions and amendments. In the second place, the Charter embodied 
also another inheritance from the nineteenth century, but this one was 
a product of that very liberal utopia of international relations which 
had opposed the practices of the European Concert, and whose victory 
over those practices Wilson had tried to insure in the Covenant of 
the League. It was the expectation that major disputes between states 
would, on the whole, be few and limited. The solemn assertion of a 
very broad “domestic jurisdiction” principle showed that one still be- 
lieved that domestic affairs and international ones could be kept sep- 
arate. Another distinction was made between breaches of peace or 
threats to peace, and less explosive disputes. It was assumed that a 
hierarchy could be maintained, and that the lesser disputes could 
ordinarily be solved by traditional diplomatic techniques. In the third 
place, the Charter provisions on economic and social matters and the 
statutes of the World Bank and International Monetary Fund postu- 
lated a world which, after a brief period of reconstruction, would no 
longer be plagued by permanent financial difficulties (balance of pay- 
ment troubles being primarily solved by domestic efforts), in which 
economic development would be assured mainly by private investors 
at ordinary conditions of security and profit, and in which quantitative 
restrictions and discriminatory measures would be gradually removed 
from world trade. 

One can defend those postulates by saying that they were not at 
all utopian, but realistic in the sense of defining the only conditions in 
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which an international organization can properly function.* Whereas 
the egalitarianism of the League had a utopian flavor, the Charter at 
least recognized that the success of an organization which is not a 
super-state depends on the existence of a concert of great powers which 
will be the driving force within and the mechanism thanks to which 
the world outside will be made such that an international organization 
has some chance of playing a useful role. As for the liberal concep- 
tion of international relations which coexisted with the new Concert, 
did it not simply express the idea that an organization which is not 
a super-state can be effective only as long as not every dispute which 
it handles is a matter of life and death for some of its members? When 
such a matter arises, it is the Concert of the Big Five which must deal 
with it (and the Security Council was indeed made capable of over- 
coming the domestic jurisdiction clause in the case of Chapter VII). 
But one must assume that the organization will not have to live in 
the climate of tragedy all the time, for, indeed, the more often such a 
climate takes over, the smaller are the chances of great power soli- 
darity. However, if this was realism, it belonged to the category which 
Raymond Aron has called “wrong realism’—the mistake which results 
from a misinterpretation of reality rather than from idealistic illusions.* 
The United Nations was launched in a world torn by the conflict be- 
tween East and West, by the storm of decolonization, and by the quest 
for development. 

2. The history of the Organization, and especially the history 
of what happened to its Charter, is that of a race, the race of the 
United Nations to escape from the consequences of the contrast be- 
tween the world postulated by the Charter and the real world. Because 
of this contrast, the Organization was faced with the risk of a triple 
paralysis. First, the conflict between East and West was threatening 
not only to destroy the collective security function and apparatus, but 
also to cripple the procedure for the peaceful settlement of disputes 
by the Security Council. The race away from deadlock took the well- 
known form of a transfer of power to the General Assembly: on the 
one hand, more and more ordinary disputes and situations were brought 
before it, under art. 11, par. 2; on the other hand, the Uniting-for- 
Peace revolution of 1950, voted during the Korean crisis, constituted 
a daring attempt at shifting responsibility for collective security from 
the Security Council to the General Assembly, unburdened by the veto. 
Secondly, the violence of most of the disputes which broke out in the 
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post-war world, particularly between colonial powers and their colo- 
nies and protectorates or between the new states, was such that too 
faithful an observance of the careful tags with which the Charter tried 
to define a hierarchy of conflicts, and too persistent a respect of the 
prohibition against intervention in domestic affairs, would have con- 
demned the organization to permanent frustration. The race, here, led 
on the one hand to an implicit or explicit rejection of the exception of 
domestic jurisdiction whenever a state invoked it in a case where its 
domestic troubles had serious international repercussions, and on the 
other hand to a discarding of the labels of the Charter by the Security 
Council and by the General Assembly. Ad hoc procedures were sub- 
stituted for explicit references to such and such an article. Conse- 
quently, instead of the cautious and gradual diplomatic methods of 
Chapter VI, the Organization has resorted to a far more energetic 
“policy of presence” and to collective intervention. Thirdly, the kind 
of massive irrelevance to post-war economic problems other than the 
reconstruction of western Europe, which seemed to be the fate of the 
United Nations and of its agencies, was avoided by a determined 
switch of attention to problems of technical assistance and economic 
development. 

This triple race away from paralysis presents two aspects which 
are worth noting. First, in order to justify practices which were so 
thoroughly at variance with its original Charter, the Organization had 
to accentuate, rather than overcome, the fundamental ambiguity I 
have described: it has interpreted its Charter as if this document 
were the equivalent of a national constitution, whose provisions fre- 
quently lose their old meaning or receive a new interpretation, without 
any formal amendment, but through the practices of governmental 
organs and thanks to the underlying political consensus. The trouble 
is, of course, that the international milieu is not a community yet, but 
the trend toward behaving as if it had, in Mr. Hammerskjold’s vocab- 
ulary, passed from the stage of an “institutional pattern of coexistence” 
to that of a “constitutional system of international cooperation,” is 
nowhere more clear than in the role played by the Secretary General. 
Both Mr. Lie and Mr. Hammerskjéld—the former with excessive 
gusto, and the latter despite his initial reluctance—have acted not 
merely as administrators in charge of a secretariat, nor even as trustees 
discharging the functions which heavy and clumsy political organs can- 
not perform efficiently, but as leaders speaking for that international 
interest or community whose “existence” justifies the twisting of the 
Charter. It is precisely when the normal interplay of states’ clashing 
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policies threatens to reduce the Organization to impotence, that the 
Secretary General becomes the organ of continuity and “fills the vacu- 
um” by taking an initiative.® 

Secondly, the postulates on which the re-interpretation of the 
Charter is based describe a world which is the exact opposite of 
the world assumed by the original postulates, but whose “realism” is 
just as questionable. On the one hand, it is now assumed that the 
conflict between the big powers should not prevent the exercise of col- 
lective security even against one of them, and indeed, in the practice 
of the United Nations, collective security has been set in motion only 
in the Korean case, and the only nations condemned as aggressors 
have been Red China and the Soviet Union! Breaches of peace which 
do not pit East against West have been handled with methods stronger 
than those envisaged by Chapter VI, but far less drastic than those of 
Chapter VII. On the other hand, it is also assumed that the very 
scope of the disputes between old and new states, or between the new 
ones—disputes in which the old barrier between domestic and interna- 
tional affairs collapses, and in which force is almost always used— 
makes collective intervention by the Organization not only desirable 
but likely to succeed. 

3. Precisely because those new assumptions are of dubious 
validity, the outcome of the race has been most ambiguous. It is easy 
to point out that the Organization has been unable to eliminate all 
those factors of present-day world politics which resisted its attempts 
at asserting its role; but it is also easy to show that the Organization 
has nevertheless survived and’ played a remarkable part. 

In many ways, the race looks like a circular circuit rather than a 
straight run away from the pitfalls of the Charter. The postulate of 
the need for big-power unity seems largely vindicated; whenever there 
has been a direct clash between East and West, the role of the Organ- 
ization has been limited. The fact of “bipolarity” has been stronger 
than the machinery of “Uniting for Peace,” collective security has been 
tacitly abandoned as a function of the United Nations,’ and the pro- 
cedure of resorting to an emergency session of the General Assembly 
when the Security Council is paralyzed has been used, not in order to 
organize collective security against a large or even a small power (ex- 





6 See for instance the Secretary General’s statement at the opening meeting of the 
General Assembly’s third emergency special session on August 8, 1958, his initiatives 
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the Congo followed the suggestions spelled out by the Secretary General in his state- 
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cept during the Korean war), but as a way of restoring peace or solv- 
ing disputes without resort to coercion, after a failure of the Security 
Council. Even when the issue at stake was not a direct clash between 
East and West, one major condition of United Nations’ success in 
restoring peace or in reaching a settlement has been at least a tacit 
concert of the Big Two. The postulate according to which the Organ- 
ization would be most effective if the majority of disputes were not 
too violent or too deep has also been largely vindicated: the United 
Nations has dealt with countless conflicts in which the international 
status or the domestic regime of nations was involved, but it has re- 
peatedly failed to reach a substantive settlement. The expansion of 
the technical assistance program, the switch in the lending policies of 
the World Bank—from Europe to the rest of the world—the creation 
of the International Finance Corporation and the International Devel- 
opment Association do not amount to a massive transfer of aid from 
bilateral to United Nations channels. The “haves” remain reluctant 
to abandon control of their funds. Various short-circuits such as the 
fiasco of the International Trade Organization or the failure to stabil- 
ize the price of primary products or the resistance to SUNFED have 
marked the limits of United Nations action in this area. 

The lesson is clear: legal impotence has been overcome, political 
limitations have not been removed. The failure to influence the Soviet 
Union or China in cases such as Hungary and Tibet, not to mention 
disarmament; the inability to solve the issues of Kashmir or the Arab- 
Israeli conflict, as well as the difficulties of the United Nations opera- 
tion in the Congo; the slowness of the process of erosion by which the 
underdeveloped countries try to squeeze more money for capital devel- 
opment from the richer nations: all those facts show how deep an abyss 
there remains between the world as it is and the world as it ought to be 
in order to allow the United Nations to play the major role which both 
its founders and their successors wanted. Consequently, the basic am- 
biguity of international organization cannot fail to appear as a per- 
sistent obstacle; the world community has rarely looked more ficti- 
tious. In an area such as Laos, in which East and West clash directly, 
the “United Nations presence” established by the Secretary General 
was bound to evaporate; in the Congo crisis, there have been moments 
when the deadlock between conflicting camps—East and West, mod- 
erates and radicals among the new nations—was such that any at- 
tempt at pursuing a “United Nations policy” became both an exercise 
in fiction and a peril for the Secretary General. Indeed, in so far as 
this ambiguity is both summed up in, and revealed by, the Secretary 
General’s role and fate, nothing is more discouraging for the believers 
in an international community than the destruction of one Secretary 
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by the brutal attacks from the Soviet Union (which followed degrad- 
ing pressures of United States witchhunters) and the threats to the 
position of the other Secretary which come both from the Eastern bloc 
and from certain new nations whose policies conflict with the “inter- 
national interest” as defined by Mr. Hammerskjold. 

However, despite such unfavorable circumstances, the Organiza- 
tion has done far more than survive. The contrast with the League 
in this respect is most remarkable. The Covenant was gradually emas- 
culated, and when the “time of troubles” came, the nations’ reactions 
were centrifugal. On the contrary, the United Nations has emerged 
as one of the most interesting aspects of contemporary international 
relations. The Organization has become indispensable as a result of a 
double process. On the one hand, each camp needs the United Nations 
as a field of manoeuvre; in this respect, the United Nations is neither 
a substitute for traditional diplomacy nor the beginning of a world 
community, but the form of multilateral diplomacy which corresponds 
to the extension of the international system to the whole world. The 
cold war involves not only an attempt by each bloc to preserve its 
own forces and, if possible, to weaken the adversary. One of its main 
stakes is the allegiance of the new and underdeveloped nations; con- 
sequently, it becomes necessary for both East and West to be present 
in the United Nations, which provides them with unprecedented possi- 
bilities of influence and mobilization. Even if the Organization cannot 
directly affect the “core area” held by each superpower, it can exert a 
more subtle action on the balance of power in the area of the “third 
world.” The revolution against colonialism operates with a similar 
dialectic; here, the very divisions among the major powers (and not 
only between East and West) give an advantage to the smaller na- 
tions and incite them to exploit to the hilt an organization which those 
divisions put under their numerical control. Similarly, in the battle 
for economic development, the needy nations use the Organization as a 
lever against the richer ones and the latter dare not protest too much 
because it is precisely for the support of those poorer nations that 
they compete. Thus, there is a convergence of conflicting interests on 
the Organization as an arena of major importance. On the other hand, 
there are areas in which the Organization is useful not merely as an 
instrument to be used by each group in the international competition 
but as an institution necessary to all members because of identical or 
convergent interests in joint action. In such cases the United Nations 
is more than an arena, it is a force. Thus, the United Nations con- 
tributes to the establishment of a new world order in two distinct ways. 
First, it is the framework in which the nations hammer out many (al- 
though, as we have noticed and shall see again, by no means all) of 
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the empirical rules of behavior and of the legal norms which are sup- 
posed to prevent the present international system from resembling the 
war of all against all. Secondly, it is one (and only one) of the ele- 
ments of stability and order in the present world. 


III 


Thus, the role of the United Nations in the present international 
system is double. The Organization reflects the system; but it also 
affects it—both negatively and positively. 

1. Precisely because the United Nations, since 1955, has opened 
its doors to almost all states, the Organization is a very faithful mirror 
of post-war world politics. It shows both the disastrous and the hope- 
ful sides. Let us examine the disastrous aspects first. The present 
international system is a revolutionary one. As such, it presents two 
characteristics which account for many of the United Nations’ own 
features. In the first place, it is a heterogeneous system. The diplo- 
matic field embraces the whole world for the first time, but there are 
huge differences: (1) between states, both from the viewpoint of power 
(contrast between the states that dispose of a capacity of general de- 
struction, and the others) and from the viewpoint of authority (dif- 
ference between well-established states, and new nations, sometimes 
in search of their proper borders); (2) between political regimes, both 
from the viewpoint of the domestic formula of legitimacy and from 
that of economic policy; (3) between levels of economic development; 
(4) between ideological camps. Those factors of heterogeneity are 
felt in United Nations debates on practically any subject, whether the 
Organization discusses the future of colonialism or tries to draft cove- 
nants on human rights or attempts to intervene in the endlessly com- 
plicated disarmament dialogue which has been going on among the 
superpowers. The United Nations mirrors both the universal but super- 
ficial adherence of all states to the principles of conduct expressed in 
the Charter, and the reality of negative solidarities which link members 
of blocs or groups and divide the world into contending factions. 

In the second place, a revolutionary system is one in which the 
relations between states are no longer marked by any moderation in 
scope or means. The end of moderation in scope entails the following 
developments. On the one hand, the violence of the competition be- 
tween states brings about the collapse of the zone of domestic affairs 
and of the principle of non-intervention; the choice of a regime de- 
termines the international conduct of a state and each major contender 
tries to influence the choices of lesser ones. United Nations’ discussions 
on the French Cameroons in 1959, and even more the debates on the 
Congo, have reflected this aspect: not only is the United Nations’ oper- 
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ation in the Congo caught in the contests between Congolese leaders, 
but various groups of states fight for the recognition of antagonistic 
leaders. On the other hand, in a revolutionary period, “functional” 
sectors previously removed from the political struggle and left to the 
free activities of private citizens become once again stakes in the strug- 
gles of the states: consequently, not only has the sphere of international 
economic affairs become one of the main battlefields, but even more 
technical subjects have been affected with a political interest. United 
Nations’ discussions on economic development or on the right to na- 
tionalize natural resources have reflected this extension of world poli- 
tics, while many of the specialized agencies were faced with the di- 
lemma of eliminating from their agenda controversial issues in order 
to stay out of politics—but at the cost of irrelevance—or else facing 
the storm, but at the risk of possible deadlock. As for the end of 
moderation in means, it entails in particular the unlimited resort to 
techniques of propaganda and subversion against the enemy camp or 
in order to obtain the allegiance of third parties; it also entails the 
willingness to use force in order to wrest loca! gains and the determi- 
nation to exploit fully the temporary advantages one may enjoy in 
the technological race. A list of the problems discussed by the United 
Nations shows that this is indeed what has kept the organization so 
busy, despite all the restraints which the principles of the Charter 
were supposed to impose on the behavior of the members. But this is 
also what makes agreement on the international control of atomic en- 
ergy, or on reserving outer space for peaceful uses, impossible to 
obtain. . 


By definition, a revolutionary system is one in which world order 
is almost non-existent; and to the extent to which the United Nations 
has been a mirror of the system, it has been permanently threatened 
with paralysis. The United Nations translates into parliamentary terms 
the fundamental divisions of the world. The danger of paralysis has 
even augmented over time. Thus, the more membership has increased, 
the more difficult it has become to obtain a two-thirds majority in the 
General Assembly; the outcome of debate is often either no resolution 
at all, or a compromise version which verges on the meaningless.* 
Similarly, the United Nations has suffered not only from the fact of 
the cold war between East and West, but also from its evolution. 
Soviet tactics have switched, after Stalin’s death, from an essentially 
defensive attitude, reflected in Russian behavior and arguments in 





8 See for instance, during the 14th session of the General Assembly, the failure to 
adopt a resolution on Algeria; during the 15th session, the failure of the resolution 
proposing sanctions against the Union of South Africa because of apartheid, and the 
compromise resolution on Algeria. 
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the United Nations, to a much more daring strategy which adds to the 
continued defense of the integrity of the Soviet bloc a determined 
effort to win over uncommitted nations, or at least to exasperate their 
antagonism toward the West. The fifteenth session of the General 
Assembly has been particularly spectacular in this respect. The effect 
of this change on the United Nations has been a faithful reflection of 
the effect in the world. It has meant not so much a net addition to 
the strength of the Soviet bloc, as a loss of influence for the United 
States (which finds it far more difficult to get its own viewpoint adopted 
by two thirds of the members, must more and more frequently leave 
the initiative to the uncommitted nations, and merely tries to soften 
or weaken their suggestions) and an increasingly deep split between 
moderates and radicals among the uncommitted nations. 

This shift in Soviet tactics poses a very serious problem for the 
United Nations. Until recently, the organization’s efficiency in political 
matters was limited by two main obstacles: the “impenetrability” of 
the Soviet bloc, which became sufficiently recognized so that issues 
like Tibet or Berlin were either barely discussed or avoided altogether, 
and the rockbottom obstacle which stops any international organiza- 
tion, i.e., the unwillingness of any state to accept a substantive settle- 
ment of a dispute which goes against its interests. Here, the United 
Nations merely reflected the contradiction between the extension of 
the diplomatic field and the maintenance (and mushrooming) of sep- 
arate sovereignties. Those obstacles were serious enough, for they 
contributed to the reluctance of UN members to allow the establish- 
ment of a permanent non-fighting force. Many states feared that it 
might be used either in an East-West dispute, thus endangering world 
peace, or against their own interests, should a conflict involving them 
arise. However, in between those limits there remained the area de- 
scribed by the Secretary General in his report to the fifteenth Assem- 
bly: “Keeping newly arising conflicts outside the sphere of bloc differ- 
ences,” filling the power vacuum between those blocs whenever a 
conflict breaks out there, so as to prevent them from rushing in. This 
was feasible as long as both superpowers tacitly agreed on the need for 
“decolonization” or on the way of handling the crises which this process 
provoked. But if each superpower tries to affect the process in such 
a way that the outcome will be a “friendly” new state, the dream of 
the UN filling the gap becomes the nightmare of the UN turned into 
a battlefield. The contrast between the Suez and Congo crises indi- 
cates the extent of the deterioration. In the Suez crisis, the UN was 
able to act without too many difficulties because of a joint pressure 





9 7 United Nations Review No. 4 (Oct. 1960) 24. 
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from the U.S. and the U.S.S.R. toward a restoration of the status quo, 
and because of the support of most “uncommitted” nations for such 
a policy. Consequently, the Secretary-General was able to act as the 
“executive” of the Assembly, which gave him massive politica] back- 
ing. In the case of the Congo, the superpowers agreed only on one 
thing, the need for Belgian withdrawal,’® but each one chose his own 
favorite among the contending leaders, and the Afro-Asian nations 
split and chose sides as well; consequentiy, from October 1960 to 
February 1961, the Secretary General, far from filling any vacuum, 
was left on his tightrope walking above a political vacuum, as was 
shown in most spectacular fashion by the failure of both the Security 
Council and the General Assembly to adopt any resolution at all in 
December. The long race from the Security Council to the General 
Assembly, from the Assembly to the Secretary, seemed to have ended 
in fiasco. The lesson is clear—the UN can escape from total paralysis 
only to the extent to which, in the sphere considered to be the proper 
UN sphere of action by the Secretary General, the states that belong 
to neither bloc are able to reconcile their differences and to resist the 
pulls and pushes of both blocs. 

Is this possible? The answer is yes. Here we must turn to a far 
more positive side of the picture. The present revolutionary system 
contains one fundamental element of stability—the fear of total war. 
The very uncertainty which marks the danger of “escalation” has 
acted as a dampener on limited wars as well. Consequently the con- 
test between the two blocs, including the competition for allegiance of 
the other nations, is primarily-a non-military one and each superpower 
tries to seduce or subvert, but not to conquer or coerce. Two chances 
open therefore for the United Nations. First, the amount of arm-twist- 
ing which each superpower can do at the expense of the smaller nations 
is limited, and the United Nations reflects the desire of the latter to 
preserve their independence from outside encroachments, wherever 
they may come from, just as much as it reflects the blocs’ efforts to 
penetrate this independence. Whatever their ambiguity, the resolu- 
tions adopted by the Security Council in February 1961 and by the 
General Assembly two months later, concerning the Congo, as well 
as the resolution adopted by the Assembly’s emergency session on 
August 21, 1958, concerning the Middle Eastern crisis, show the re- 
straints which the need to gain consent imposes on the superpowers. 
The failure of the Soviet plan to “reorganize” the Secretariat indicates 
the same thing. Secondly, the fear of general war re-enforces the desire 
of all states, and particularly of those which have the weapons of gen- 





10 Even on this point the two states have disagreed about the speed with which 
it should take place and the scope it should have. 
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eral destruction, to “keep talking.” Negotiations may be fruitless, but 
the dialogue must be maintained and the UN provides an ideal forum 
for such a dialogue. But we are here at the limit between the United 
Nations’ role as a mirror and its role as an actor. 

2. Every contemporary development toward world order has 
two faces; one which threatens chaos, one which promises order. There 
is a negative contribution by the United Nations which tends too often 
to be submerged behind pious expressions of faith or gallant efforts 
at presenting what may well be inevitable as being actually beneficial. 
It results from the fundamental ambiguity which was mentioned in 
the beginning. It expresses itself in three ways. 

There is, first, a contradiction between the realities of interna- 
tional politics and the fictions which the UN seeks to preserve in order 
to be able to operate. Now, any resort to fictions conceals a weakness 
and multiplies difficulties. One such fiction is the principle of equality, 
according to which each member has one vote. Equality symbolizes 
the idea of homogeneity, but as we know, the members represented 
in the UN are neither equal in power nor homogeneous from any point 
of view. The idea of homogeneity and the dream of community com- 
bine in producing ‘“majoritarianism’”—the belief that the resolutions 
adopted by two thirds of the members really represent the opinion of 
mankind. Another fiction, which has gotten the Organization into all 
kinds of trouble, is that of non-intervention. We have seen that the 
UN has actually reversed the hierarchy established by the Charter, and 
rejected the exception of domestic jurisdiction invoked by a member 
whenever there was an international interest attached to the matter. 
But the principle of non-intervention is one to which each member 
clings for himself, and which the UN must proclaim in its own opera- 
tions; it was supposed to be the guideline of its action in the Congo. 
Unfortunately, the revolutionary character of world politics has played 
havoc with the principle. In a situation of quasi-civil war, non-inter- 
vention can only mean staying out completely; once one goes in, it 
becomes almost meaningless. Indeed, in the Congo crisis, the myth 
of non-intervention has had three effects: it has managed to infuriate 
in turn each of the Congolese factions, which interpreted the “neutral- 
ity” of UNOC as an act of hostility. It has obliged the Secretary Gen- 
eral and the members to resort to highly debatable devices in order 
to justify intervention while preserving the dogma of non-interference 
in domestic affairs: thus, the idea that what makes UN intervention 
necessary, and what explains the crisis, is the persistence of Belgian 
intervention, or—at the time when Mr. Hammerskjold’s antagonism 
with Mr. Lumumba was at its most heated—the distinction between 
internal political conflicts, which were “off-limits,” and “flagrant vio- 











1961] EVALUATION OF THE UNITED NATIONS 485 


lations of elementary human rights,” which had to be stopped." Fi- 
nally, the myth of non-intervention itself collapsed, when the Security 
Council adopted a resolution asking for reorganization of the Congo- 
lese army. The main trouble with the resort to fictions is that they 
increase the resistance of minorities; a state or a faction which objects 
to a UN resolution finds in the lack of realism of the organization a 
good reason to stick to its guns. In a world where states are not equal, 
where they have no obligation to obey, and no way of being obliged 
to obey resolutions adopted by UN majorities, and where domestic 
and international problems are intertwined, the UN exposes itself to 
failure either when it tries to bully a reluctant state (be it a Commu- 
nist state like Russia, a colonial power like Portugal, a racist country 
like South Africa, or the industrial nations which have been resisting 
SUNFED) or when it pretends to respect a principle which will merely 
give to the pygmies some rope with which they can bind Gulliver. 
Secondly, there is a contradiction between the nature of the prob- 
lems submitted to the Organization and the way in which they are 
handled by it. On the one hand, there is an excessive fixation on pro- 
cedure: the emphasis is put less on the methods by which the issue 
could be solved, even less on the substance of a solution, than on the 
measurement of “international public opinion” as represented by the 
delegates. In other words, the UN tends to indulge in “barometrics”’ 
rather than in diplomacy. This is a by-product of the transfer of power 
to the General Assembly, but the practice of inviting “interested”’ 
states which are not members of the Security Council to come and 
present their views generalizes this development. Hence huge amounts 
of time are spent on finding the right words or the right sponsors. It 
is a search for the degree of indignation, concern or exhortation which 
will make the machine tilt—I mean, obtain the necessary two-thirds 
majority. Much of the criticism of parliamentary diplomacy is unfair; 
the length and heaviness of debate and its inevitable propaganda as- 
pects should not make one forget that there is as much negotiation 
going on behind the scenes as there is posturing on the rostrum. What 
is seriously disturbing, however, is that so many of the secret discus- 
sions and deals in the lobbies are concerned not with action, but with 
wording—with symbols rather than substance. On the other hand, 
when the Organization in emergencies resolves to act, there is another 
kind of fixation. The extinction of fires, I mean the end of the use of 
force, seems to be the ideal and the goal; it is, of course, a fine and 
noble task, especially in a world in which “escalation” and general em- 
broilment are permanent threats. But there is a formalism in this 





11 Statement by the Secretary General to the Security Council, 7 United Nations 
Review No. 4, 47 (Oct. 1960). 
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approach, which is not without its own peril.’* Groups or nations 
often resort to force because it is the last avenue which remains open 
to them for the redress of a grievance or because underlying problems 
have received no solution. The United Nations, by putting so much 
more energy into the admittedly more spectacular act of rushing to 
smother the flames than into the difficult task of rebuilding the charred 
house, tends to leave too many cinders smoldering in the ashes. This 
was the weakness of UN action during the Suez crisis. The handling 
of the Congo emergency has shown a tendency to concentrate once 
more on the avoidance of “military solutions”; it was made inevitable 
both by the danger of foreign military intervention at the request of 
the various contending factions, and by the difficulty of recognizing 
openly that the cause of the drama was the lack of preparation of the 
Congolese for independence and the absence of any Congo-wide na- 
tionalism. However, as long as the source of the trouble remains 
hidden, the Organization has no choice but to see the domestic political 
struggles continue, the peril or the reality of outside military help re- 
sume, the lack of competent Congolese administrators and technicians 
persist, and its own forces treated as a party to the conflicts without 
disposing of all the means a party ordinarily can use. A policy of 
presence with limited authority may bring about the worst of all 
worlds. This contradiction between the nature of the problems and 
the UN approach tends to aggravate matters, to the extent to which 
attention is diverted from what is fundamental to what is merely an 
effect, and often from what is relevant to what is not. In particular, 
the concentration on the evil of force incites nations either to shift 
their strategy from outright violence to subtler forms of intervention 
(which may go unnoticed or be handled far less energetically by the 
UN) or else to provoke new explosions after the problems which led 
to previous ones have remained unsolved long enough. 

There is a third contradiction, this time between the stakes of 
political conflicts in the world and the means at the disposal of the 
Organization. Those means are extremely limited: small sums of 
money, either for the regular budget, or for economic programs, or for 
special operations such as UNEF and UNOC, sums which are obtained 
only after painful debates, and at the cost of heavy arrears or defec- 
tions; then, there are mechanisms such as emergency forces, observers, 
committees of conciliation or investigation, mediators and special rep- 
resentatives; finally, there are resolutions, pure and simple. As we 
have seen, there is no collective security machinery, the organs which 
the Uniting-for-Peace resolution was supposed to establish have faded 





12 See Pére R. Bosc, “Ideologies et Institutions de lO.N.U. depuis 1945,” Revue de 
l’Action Populaire No. 147 (April 1961), 403-14. 
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away, and the emergency forces themselves are doubly limited by the 
principle of consent of the host and by the freedom of withdrawal of 
the participants. The result is that the UN impact on world affairs 
remains necessarily limited. The UN does not reach domestic opinion, 
does not affect the choice of a regime, the selection of alliances, the 
military policies of the main powers. Attempts to handle vital prob- 
lems with insufficient means may aggravate international troubles in 
two ways. On the one hand, whenever the UN hits (deliberately or 
accidentally) a vital interest of a state, and in particular whenever the 
UN seems to threaten what a nation considers to be its very fabric or 
its essential values—in other words, the image the citizens have of 
their nation—the reaction is bound to be violent and bitter: French 
attitudes toward the UN because of Algeria, South African refusals to 
cooperate with UN Committees, Portugal’s walk-out over Angola are 
only the more extreme examples. The total fiasco of UN action in 
the field of human rights, 7.e., the most sensitive area of governments’ 
relations with their citizens, points to the same moral. On the other 
hand, the contrast between stakes and means tends to weaken the UN 
as an instrument for the solution of disputes and thus to reduce the 
effectiveness of one of the few elements of order available in the 
present international system. Thus, the presence of 20,000 men 
in the Congo looks at times like the attempt of a few shipwrecked 
passengers on a raft trying to stop a storm. Coping with interventions 
from abroad, and with civil war and political turmoil within, is simply 
too much for an expeditionary force which far from being able to seal 
off hermetically the Congo from the outside world, must suffer the 
consequences of decisions taken elsewhere—for instance in Casa- 
blanca—or in the Congo itself—for instance in Matadi. The force 
which was supposed to act as a buffer is too weak to be effective; and 
the other two contradictions—the myth of non-intervention, the fixa- 
tion on force—added to the present one tend to perpetuate the crisis, 
even if only in softened form. One may well ask if an endless, if 
muted, terror, is better than a terrible end—or will prevent it ulti- 
mately. 

3. The more positive effects of the UN on the international sys- 
tem are, however, far from negligible. The organization contributes to 
a transformation of three aspects of the system. 

In the first place, the Organization has a double impact on the 
structure of the world. On the one hand, there is a subtle action on 
the international hierarchy, one might almost call it a gradual sub- 
version. The effect of “bipolarity” on the hierarchy is in many ways 
neutralized, i.e., the super-powers, far from possessing an influence 
proportional to their potential (specially their military potential) are 
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obliged to let smaller powers enjoy greater freedom of action than in 
many periods of history. Two qualifying remarks must be made. 
First, the UN does not “destroy” the international hierarchy, not only 
because it does not have the means to do so, but also because it has 
shown, in its treatment of states on which the Organization wanted to 
put pressure, a healthy respect for differences in power, i.e., small states 
have been dealt with far less cautiously than either the Soviet Union 
(even in the Hungarian case), or the United States (see the resolu- 
tion of April 22, 1961 on Cuba), or even the United Kingdom and 
France. Secondly, what prevents the superpowers from playing toward 
the small nations a role corresponding to their overwhelming might is 
primarily the double factor I have singled out before, the desire to 
avoid general war, and the resulting reliance on persuasion or sub- 
version rather than violence for the recruitment of clients and friends. 
This is the fundamental cause which explains why, in the international 
hierarchy of today, sheer military strength is less decisive than it has 
been in the past. The very destructiveness of the nuclear arsenal, 
which gives to the superpowers a superiority great powers never had 
before, also tends to neutralize this advantage as long as a war has 
not started. 

However, the UN has not only benefited from this singularity, 
it has exploited and enlarged it. The transfer of power to the General 
Assembly has given to the weaker states a splendid opportunity to 
push their advantage to the hilt, and they have used it. In the UN, 
because of their number, they can even thwart the designs of 
the superpowers. The debate on the Congo has shown for instance 
that the very violence of Soviet attacks on the UN operation has 
brought the African and Asian nations close enough together to allow 
them to compromise for the preservation of UNOC, and both the 
Soviet Union and the United States, despite their objections to various 
provisions, had to follow. As Mr. Hammerskjold put it recently, “the 
United Nations has increasingly become the main platform—and the 
main protector of the interests—of those many nations who feel them- 
selves strong as members of the international family but who are weak 
in isolation. Thus, an increasing number of nations have come to look 
to the UN for leadership and support in ways somewhat different from 
those natural in the light of traditional diplomacy. They look to the 
Organization as a spokesman and as an agent for principles which give 
them strength in an international concert in which other voices can 
mobilize all the weight of armed force, wealth, an historical role and 
that influence which is the other side of a special responsibility for 
peace and security.”’* It is precisely this role of the UN as a counter- 





13 7 United Nations Review No. 4, 27 (Oct. 1960). 
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vailing force that corrects the effects of the traditional hierarchy, to 
which a statesman like General de Gaulle objects so strongly, for he 
is attached to the classical formula of a directory of the great powers. 
Paradoxically, such a directory was more powerful in the League, de- 
spite a very egalitarian Covenant, than in the UN, despite a hierarchi- 
cal Charter. Thus, each small state sees in the UN the one forum in 
which it not only “is somebody,” but in which it is able to make its 
presence felt. Furthermore, in so far as the processes of parliamentary 
diplomacy resemble those of any parliamentary system marked by a 
multiplicity of factions and consequently by great difficulty at reach- 
ing compromises, certain small states gain considerable prestige and 
influence by playing a key role as brokers ard conciliators, due not to 
their own strength but to their political position. They are the “friends 
of all parties,” the truly non-aligned states, which play the role which 
isolated but centrally located and skillful personalities played in the 
Parliament of France’s Third Republic, for instance, Ireland, Sweden, 
Tunisia, and often Canada and Yugoslavia."* 

On the other hand, the UN influences the structure of the world 
by accelerating the increase in the number of states. The very prestige 
conferred by membership in the UN, and the opportunities for influ- 
ence which are thus opened, are factors which confirm many national- 
ist leaders in their desire to press not only for full-fledged independ- 
ence rather than mere internal autonomy within a crumbling empire, 
but also against mergers between newly independent nations. Further- 
more, the Organization’s own interpretation of its powers under Chap- 
ter XI, its very strict supervision of political developments in trustee- 
ship territories, its attacks on colonialism both in separate instances 
of trouble and as a matter of principle, have made of the UN a matrix 
of new states. 

Both aspects of this action on the structure of the world tend to 
strengthen the basic ambiguity of international organization, for there 
is a sharp contrast between the “community” symbolized by the UN 
(with its predominance of the smaller nations and its collective drive 
for independence from colonial rule) and the outside world, in which 
the superpowers remain the leaders and in which the increase in the 
number of states only multiplies the prospects for disputes and crises, 
consequently undermining whatever community there may be. What 
matters here, however, is that the UN does more than reflect this am- 
biguity, which may well condemn it to impotence at frequent intervals, 
it is one of its chief architects. 

In the second place, the Organization affects the means at the 
disposal of the states in their relations. The role of the UN in this 





14 See Sidney D. Bailey, The General Assembly, Ch. 2 (London, 1960). 
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respect consists of fostering at least a partial return to moderation. 
It has been felt in three areas. First, there is the area of the one 
identical aim of all states, the avoidance of general war and the desire 
to see even limited conflicts purged of violence because of the danger 
of extension. There, the UN has not been able to affect the super- 
powers directly, despite pleas for the suspension of nuclear tests and 
for disarmament, but it has skillfully handled the “limited war” in 
Korea—except for the blunder of crossing the 38th parallel in Oct. 
1950 without sufficient awareness of the consequences—and it has 
developed numerous techniques, put up various kinds of alarm bells to 
prevent clashes between smaller nations or within a smaller nation 
from becoming trial grounds for a direct East-West clash. The tacit 
consent of both superpowers in this respect—a negative concert which 
does not prevent either from trying to affect the outcome of the dispute 
as long as resort to force is avoided or maintained at a low level— 
has been continuous. French and British evacuation of Egypt in 
1956, U.S. withdrawal from Lebanon in 1958, and the Soviet retreat 
from the Congo after the fall of Lumumba have been possible 
not only because of the fear of war but also because the UN provided 
both a guarantee against excessive loss of face and a fairly impartial 
mechanism for removing the element of violence—without prejudging 
the result of the contest. This is the area in which the Secretary 
General has played a vital role, and acted as the representative of the 
one identical purpose of all segments of mankind. 

A second aspect of this action of the UN corresponds to con- 
vergent interests of the various members, i.e., the setting up of instru- 
ments for technical and administrative assistance as well as the ex- 
pansion of channels for multilateral economic aid. The logic of the 
competition has forced not only the West to retreat from its hostility 
and to concede that a sizable portion of its aid should be granted 
through the UN (although the risk of giving too much control to the 
recipients is an unpleasant one) but also the East to abandon its initial 
refusal to participate at all. The desire of the underdeveloped coun- 
tries for aid devoid df the political strings or implications of bilateral 
agreements has conversely forced them to accept, in the case of loans 
from the World Bank, more of a check on their own plans than they 
often might have wished. The results remain limited, but the partial 
convergence of competing interests on common channels is definitely 
an element of stability, whereas the separate channels of bilateral and 
regional agreements perpetuate the centrifugal elements of the present 
international system. In this area, it is the Secretariat whose role 
must be underlined. 

A third aspect of the stabilizing role of the UN is more contro- 
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versial: in the parts of the world which are not under the control of 
the Soviet Union, the United Nations has made it almost impossible 
for the stronger states to employ toward the lesser ones the more 
brutal means of coercion traditionally used; this is a result of, both, 
the fear of general war and the increased role of small powers within 
the United Nations. The best example was the Suez affair. It is a 
doubly controversial “improvement” of world politics. The Soviet 
bloc feels under no compulsion to observe similar restraints, and the 
outcry against a “double standard” of UN action arises quite legiti- 
mately. This abandonment of gunboat diplomacy also has its hypo- 
critical aspects, since it does not prevent bigger powers from trying to 
impose their will on lesser ones by methods of subversion. Neverthe- 
less there is here a partial contribution to a partial world order, and 
it must be taken into account as one of the consequences of the exist- 
ence of the Organization. 

In the third place, the UN has an impact on the trans-national 
forces that cut across borders. The action of the UN in this respect is 
twofold. On the one hand, the Organization reenforces those “sepa- 
ratist” solidarities which bind various nations into groups or blocs. 
Those entities are usually created outside the UN, but once again the 
world organization is more than just a mirror, it is a catalyst and an 
accelerator. It is easier to meet in the lobbies of the UN than in Accra 
or Bandung. The blocs or groups are, with the exception of the Soviet 
one, anything but united. Recent votes on Algeria or on the Congo reveal 
for instance a three-way split among the Afro-Asians.’* But the fact is 
that the basic negotiating unjt tends to become the bloc, that drafts are 
discussed first by each caucus, and that deals between groups take 
place only at a later stage, after a common stand has been thrashed 
out within each of the principal groups, or after attempts at achieving 
unity within them have failed."* The very fact that most of the major 
issues of international politics are brought before the UN and to a 
vote obliges groups which would otherwise remain vague associations 
of states with ideological affinities, to react in a way which either 
consolidates their solidarity, or decisively shows that it was fictitious. 





15 The Pakistani resolution on the Congo, adopted by the General Assembly on 
April 15, 1961, received the support of 12 African and 12 Asian states (in addition to 
Turkey); 7 African states voted against it; 6 African and 8 Asian states abstained. The 
paragraph of the resolution on Algeria which decided the organization of a referendum 
by the United Nations was supported by 27 African and Asian states, rejected by 11 
African ones, while 5 Asian ones abstained. The resolution as a whole was supported by 
31 African and Asian states and opposed by 6 African states, while 7 abstained. The 
resolution asking for sanctions against South Africa was supported by 23 African and 
7 Asian nations and opposed by one Asian state; 13 Asian and 1 African state abstained. 

16 See Thomas Hovet, Bloc Politics in the United Nations (Cambridge, 1958). 
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It will be interesting to see, in this respect, to what extent a sub-group 
of the Afro-Asian group such as the French-speaking African one is 
just a transition from the former Community to totally different align- 
ments, or to what extent on the contrary it is a genuine bloc. The UN, 
in which such groups rub against one another, puts them to a kind of 
test of truth which would probably operate much more slowly if the 
Organization did not exist. 

Partial and often divisive solidarities are however not the only 
ones which the UN consolidates. The Organization also strengthens 
the germs of universalist tendencies which can be detected in the 
present world. Thus, the UN crystallizes elements of a new interna- 
tional legitimacy which are still weak and questionable but which 
might otherwise get lost altogether in the turmoil of separate inter- 
pretations and calculations. The origin of those elements is double. 
There is first of all the internationalization of European principles— 
those of the old Liberal ethos of international relations—as was shown, 
for instance, by the Bandung provisions on coexistence. They simply 
reflect the fact that the vision of a world of harmonious nation-states 
uncoerced by superior power is a kind of common denominator in a 
universe where nationalism still spreads. Secondly, there is this fear 
of war and the resulting restraint on the competition for allegiance 
which I have mentioned. What results is a kind of consensus on prin- 
ciples such as the avoidance of force, the need for an international 
presence in emergencies, the right to self-determination and the right 
to economic development. Needless to say, the balance sheet is mixed; 
not only does the Soviet bloc have its peculiar interpretation of each 
of those principles, but, as we have seen, there is not any of them 
which does not have its own limitations, drawbacks or dangers. How- 
ever, there has never been any international legitimacy without in- 
equities or flaws, and the role of the UN consists precisely of trying 
to put some flesh on those bones—for there can be no international 
legitimacy without a minimum of performance. 

The United Nations tries to strengthen these principles not only 
by promoting common actions, but also by fostering a process of what 
I have elsewhere called “political mobilization,” or a gradual leveling 
of concern.'’ The UN accelerates the effects of the extension of the 
diplomatic field to the whole world, by obliging all its members to 
take stands on all questions, thus bringing home to an unprecedented 
degree the idea that what concerns one part of the planet may affect 
all the others. The UN is unable to achieve “one world” in the sense 
of an orderly and unified system for collective security, the settlement 





17 “National Attitudes and International Order: the National Studies on Inter- 
national Organization,” XIII International Organization 202. 
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of disputes, etc.; such a system requires a unity, or an overwhelm- 
ing convergence, of national attitudes and responses. But at least 
the UN tries to bring about the prerequisite, “one world,” in the sense 
of universality of concerns. This is precisely the area in which the 
League of Nations, with its de facto predominance of the Council, its 
essentially European aspect, and even more its link with the status 
quo of the peace treaties, had failed most dismally. 


IV 


Ambiguity has been the key of our assessment of UN history and 
of UN action. It remains at the center of any projection one may try 
to make into the future. 

If we look at the general trend of UN action in the world, it 
becomes almost too easy to denounce the Organization as the second 
most powerful force of disruption of the status quo, next to Commu- 
nism. The break-up of Empires, approval of measures of economic 
nationalism which hit mainly Western interests, a majority of anti- 
status quo nations which obliges the West to choose between ineffec- 
tive and unpopular opposition, and giving its blessing to resolutions 
which weaken its positions further—all those aspects of the role of the 
UN may give serious worry to statesmen who fear that the only 
beneficiaries of disruption will ultimately be the Communists. On the 
other hand, we must not forget that the assault on the status quo 
which is thus being waged is in many ways a conservative revolution, 
inspired by slogans and principles which belong to the Western, and 
particularly to the Liberal heritage. If the cry for political and eco- 
nomic self-determination and the desire for welfare and development 
provide Communism with admirable opportunities and turn more often 
than not against the West in the present phase, they may at a future 
date provide in reverse the West with opportunities and serve as bar- 
riers against Communist imperialism. The UN merely accelerates a 
liquidation of the status quo which would proceed anyhow; the degree 
to which this should mean a liquidation of the West depends on the 
West’s reactions far more than on UN actions."* 

If we look at potential UN contributions to a new world order, 
we must realize first that such an order will still be based on the state 
as the main unit, and consequently that order will be possible only if 
conditions of stability are resolved in the international system. Now, 
for such a restoration we cannot count on material developments (for 
they may tend to accentuate the competition), on general common 





18 On this point see Lincoln P. Bloomfield, The United Nations and U.S. Foreign 
Policy (Boston, 1960) and the author’s “Sisyphus and the avalanche: the United Nations, 
Egypt and Hungary,” XI International Organization, 464-9. 
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principles (for they may be interpreted in conflicting ways), or even 
on what Raymond Aron calls the dawn of universal history (for there 
are violently divergent manners of living the same history).’® We can- 
not count on legal prescriptions, for international law loses much of 
its authority in revolutionary systems. We cannot count on the UN 
to maintain or establish such conditions of stability as an equilibrium 
of power between the major states (for the Organization has no re- 
sponsibility in preserving the balance of terror and no way of check- 
ing nuclear diffusion) or a return to the limited state in domestic re- 
gimes, or an end of the ideological clash between East and West. 
But a restoration of stability presupposes also a return to moderation 
in the scope and means of international relations and it is here that 
the UN becomes important. Moderation in scope would necessitate 
both the end of the cold war, and improved political and economic 
relations between the western powers and the newly independent states. 
Moderation in means would require a strengthening of the measures 
taken to prevent the outbreak of general war or of wars which could 
degenerate into global conflicts. The end of the cold war is beyond the 
possibilities of anyone at this time; but on the other two issues, despite 
the persistence of the cold war which interferes with a reconciliation 
of “North” and “South” and makes agreements on disarmament or 
even arms control unlikely, the United Nations has a major role to 
play. It is not an exclusive role, but it is a crucial one precisely be- 
cause the Organization is the only agency which includes almost all 
states and symbolizes, in its weaknesses as well as in its strengths, the 
idea of a universal world order. Nothing is more important therefore 
than to avoid wasting United Nations’ efforts on areas where failure 
is guaranteed; nothing is more important than to exert leadership so 
that in the two areas where constructive action is possible, the United 
Nations do indeed contribute to world order, rather than fail to act 
altogether, or even act to increase tensions further.*° 





19 Dimensions de la Conscience historique, Ch. VIII (Paris, 1961). 
20 For recent evaluations of the UN, see Erich Hula, “The UN in crisis 27 Social 
Research, 387-420, and Hamilton Fish Armstrong, “UN on trial,” 39 Foreign Affairs, 


388-415. 











AN EVALUATION OF LEGAL DEVELOPMENT ON 
A REGIONAL BASIS: THE SEARCH FOR 
EUROPEAN UNITY 


HEINHARD STEIGER* 


The general title of the symposium “The Contributions of Law to 
Contemporary World Order” must be interpreted as an effort to de- 
scribe the way political ideas and programs have been transformed into 
legal order. Law itself is only a special technique for realizing a social 
order and assuring its functioning. One of the most fruitful political 
ideas that arose after the First World War was that of building a 
United Europe. But only since the Second World War has it been 
partially realized. This idea led to the establishment of legal orders. 
It is better to use the plural, for there is as yet no European legal 
order, but only, as we shall see, some partial orders. 

We may distinguish horizontal and vertical legal orders.’ In the 
field of international organization a horizontal order is based on co- 
operation among the states, whereas a vertical order is based upon 
integration of the states. Co-operation does not infringe upon the sov- 
ereignty of the participant states. Integration creates a Community of 
states that itself exercises jurisdiction over the states. International 
organizations based on co-operation do not, as a rule, involve any 
departure from the framework of general international law. Commu- 
nities of states based on integration create a Community law that is 
neither national nor traditiorial international law but a legal order be- 
tween the two representing a stage in an evolution from horizontal in- 
ternational law to vertical international law. 

Six European states took the first significant step toward integra- 
tion and thus subjected themselves to a supra-national authority— 
France, West Germany, Italy, Belgium, the Netherlands and Luxem- 
bourg.? They created the so-called European Communities—The Euro- 
pean Coal and Steel Community (ECSC), the European Economic 
Community (EEC), and the European Atomic Energy Community 
(Euratom). The purpose of this paper is to describe the legal orders 
of these communities and their basic principles. It is not the intention 
of this paper to give a complete scientific analysis of all the legal prob- 





* Referendar, Oberlandesgericht Hamm. 

1 Falk, “International Jurisdiction: Horizontal and Vertical Conceptions of Legal 
Order,” 32 Temp. L.Q. 295 (1959), especially 295-98. 

2 See Efron, Reuben and Nanes, “The Common Market and Euratom Treaties: 
Supranationality and the Integration of Europe,” 6 Int’l and Com. L.Q. 670; Kunz, 
“Supra-National Organs,” 46 Am. J. Int’l. L. 690. 
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lems raised or to suggest the place of the Community law in a coherent 
European legal system. To do so would involve both exceeding the 
limitations of space and anticipating developments still only on the 
horizon. The law as a technique for establishing order grows with the 
political society for which the order is established. However, a Euro- 
pean political society is only developing, it is not yet a reality. The 
European society has its common spiritual and cultural values, but is 
only developing its political values. 


Before we deal with the European Communities, it seems neces- 
sary to describe first “The Phase of Co-operation”—briefly, the basic 
difficulties which stand in the way of European unification and the 
attempts to achieve a measure of unity on the basis of co-operation. In 
the second part “The Phase of Integration” we shall deal with the 
goals and tasks of the Communities and their functions. 


This paper is concerned with existing legal orders, and it is not 
its task to draw up a plan de lege feranda. We shall confine ourselves 
to the description of a way of establishing a vertical order. This may, 
however, give an indication of the direction a further development of 
world order must take. 


I. THe PHASE oF Co-OPERATION 


A. The Difficulties of Unification 


The necessity for European unification became clear soon after 
World War II. The reasons for unification were mainly of an economic 
nature, but the difficulties were very great. Every state wanted to 
keep its sovereignty. Since the 15th century the states had been con- 
ceived to be independent and the highest political orders of mankind. 
Outside interference in the internal affairs of the state was not toler- 
able. This is still the basic principle of the U.N. Article two, paragraph 
seven, forbids intervention by the U.N. in matters “which are essen- 
tially within the domestic jurisdiction” of a state. Several European 
states were unprepared to give up a part of their sovereign power. 
They were prepared only to participate in an organization on the basis 
of co-operation. Other difficulties arose out of the differences in the 
political positions of the European states in the world. Some are neu- 
tral, as Switzerland and Austria. Others have responsibilities outside 
Europe. Thus Great Britain felt that its responsibilities within the 
Commonwealth made it impossible for it to adhere too closely to the 
continental plans of unification. The third group of problems is a 
product of history. The continental European states had fought each 
other for centuries. Especially the generations-old hostility between 
France and Germany had to be overcome. After the First World War 
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an attempt to achieve a closer European unity had failed because of 
this hostility. 


B. The Attempts at Co-Operation 


For these reasons the construction of a European unity began on 
the basis of co-operation with OEEC and the Council of Europe. The 
functioning of these organizations may be described briefly. 


1. Structure and Functioning of the OEEC 


The Organization of European Economic Co-Operation (OEEC) 
was founded in 1948. Its members are Great Britain, France, Belgium, 
Luxembourg, the Netherlands, Denmark, Norway, Sweden, Iceland, 
Italy, Greece, Turkey, Portugal, Spain, West Germany, Austria, and 
Switzerland. It will cease to exist at the end of the year and will be 
replaced by a similar organization, the Organization of Economic Co- 
operation and Development (OECD), in which the United States and 
Canada are also full members. The aim of the OEEC is mainly 
to strengthen by co-operation the European economy. Its organs are 
a Council of Ministers, an Executive Committee, and a Secretariat. 

The Council of Ministers is the decision-making organ. It makes 
its decisions by unanimous vote.* However, these decisions have no 
authoritative character They have to be ratified in accordance with 
the constitutional provisions of every state.* The Council may also 
make recommendations, but these are, as usual in international law, 
not binding. The OEEC thus follows the general pattern of inter- 
national law—unanimity and ratification. The OEEC lacks any ele- 
ment of a supranation. It is based only on co-operation. Neverthe- 
less, it was by the OEEC that the European economy and free trade 
between the European states were re-established. 


2. The Structure and Functioning of the Council of Europe 


In 1949 on the initiative of Sir Winston Churchill the same Euro- 
pean states with the exception of Switzerland, Portugal and Spain 
founded a European political organization designed to achieve a closer 
union of the European states for the preservation and promotion of 
their common inheritance. 

The Council has two organs—A Committee of Ministers and a 
Parliamentary Consultation Assembly. The Committee has no author- 
ity to make decisions at all. It may only make recommendations to 





3 Arts. 13 and 14. 
4 Reuter, “Cours d’organisations Européennes,” p. 102 (1959-60); Les Cours de 
Droit, 158 Rue Saint-Jacques-Paris Ve (hereinafter Reuter, “Cours’’). 
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the states (art. 15). The Assembly may only deliberate and make 
recommendations to the Committee but not directly to the states. 


In spite of the weakness of the Council, it has won important po- 
litical influence. It has become a place of discussion, of growing under- 
standing, and a sort of engine for the European train toward unification. 
The most famous result of its work is the European Convention on 
Human Rights which has been ratified by most of the member states. 
It is administered by a commission and a court. 

The Council has become important in a second respect. For the 
first time an international organization has a parliamentary assembly. 
The assemblies of the other international organizations, such as the 
League of Nations, the United Nations and the specialized agencies, 
are only assemblies of government representatives. The deputies of 
the Consultative Assembly of the Council of Europe are chosen by the 
national parliaments from their members. The Assembly has no pow- 
ers, but it has been a decisive precedent. All of the organizations con- 
stituted later have a parliamentary body. Thus, the European peoples 
as well as the governments have found representation. For the united 
Europe idea, it has been psychologically of great importance, even 
though the power of the Assembly and the whole Council is practically 
nonexistent. 

These two organizations, the economic OEEC and the political 
Council of Europe, were a good beginning. They encouraged a more 
intensive European co-operation. However, in the long run, this was 
insufficient. It was necessary, as it is necessary all over the world, to 
achieve a closer relationship. The European problems became more 
and more difficult. Solutions by the way of co-operation alone were 
impossible. Too often the different interests did not permit a unani- 
mous decision, or the projects adopted were less than satisfactory. It 
became necessary to create a body that had the authority to make 
authoritative decisions, binding upon the states and individuals. The 
step from international co-operation to supra-national integration and 
direction had to be taken. It was taken in 1950 with the famous decla- 
ration of the then French Minister of Foreign Affairs, Robert Schuman, 
who invited Germany and the other European states to subject their 
coal and steel industries to a common High Authority. Unfortunately, 
only six of the eighteen European states of the OEEC followed the 
appeal of Robert Schuman. However, something entirely new was 
created—the supranational community. 
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II. THE PHASE or INTEGRATION: THE EUROPEAN COMMUNITIES 


A. The Historic Development and the Relations of the Communities 
with Each Other 


1. The Creation of the Communities 


On May 9, 1950 the French Minister of Foreign Affairs, Robert 
Schuman, proposed to the other European states, principally West 
Germany, that the resources and the production of coal and steel be 
put under the control of a European body—the High Authority. This 
body was to have the authority not only to coordinate, but also to con- 
trol by directly binding decisions. It was the aim of Mr. Schuman to 
overcome the hostility between France and Germany and to lay the 
foundations for a general European federation. The plan itself had a pre- 
federal character that limited the sovereignty of the participant states.° 
Six states took part in the subsequent negotiations and became mem- 
bers of the new Community—France, West Germany, Belgium, Italy, 
the Netherlands and Luxembourg. Great Britain refused to become a 
member of the new organization because she thought her relations with 
the Commonwealth precluded consent to this limitation of her sover- 
eignty. The Scandinavian countries likewise found this limitation un- 
acceptable. The new name “Community” for the new organization 
was adopted to express the new principle that surpassed the old inter- 
national organizations. The European Coal and Steel Community be- 
gan its work on July 25, 1952 at Luxembourg. Its organs are a High 
Authority, a Council of Ministers (both with governing powers and 
the authority to make directly. binding decisions), a Common Assembly, 
and a Court. The latter two bodies have only controlling authority. 
The goals of the Community are to establish a common market for 
coal and steel, to abolish trade restrictions and discriminations based 
on nationality, and to develop thereby the European economy. The 
common market was established in 1957. Since that time the market 
for coal and steel has lost all characteristics of an internal market. 

The North-Korean attack on South-Korea and the resulting war 
led to plans for German rearmament by the United States. The United 
States and other NATO states feared that something similar would 
happen in Germany, where East Germany already possessed strong 
para-military forces. However, France feared an independent German 
“Wehrmacht.” To provide against the dangers of a German military 
renaissance the then French Prime Minister, Pleven, proposed the 
European Defence Community (EDC). This community was based 
on the same principles as the European Coal and Steel Community. It 
contemplated integrated armies under a supranational command. The 





5 See 47 Am. J. Int'l] L. 183 (1953); 4 Int. Org. 524 (1950). 
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limitation of sovereignty was even greater than in the ECSC, and con- 
cerned the major powers of a state—its foreign and military affairs. 
A treaty was negotiated between the six states of the ECSC. Great 
Britain was to become an associated member. However, Europe was 
not yet able to accept these far reaching consequences and on August 
30, 1954 the French Parliament rejected the treaty. 


During the negotiation of the EDC treaty the ECSC began to 
function. At the request of the ministers of foreign affairs of the “Six” 
the Assembly prepared a plan for a general European political com- 
munity, the logical consequence of the EDC. This community would 
have come very near to the establishment of a federal European state. 
However this project did not even become the subject of negotiations 
between the states. After the rejection of the EDC, the European idea 
was set back for several years. Only in private and semi-official cir- 
cles was it kept alive. Paul Monnet, the initiator and first president of 
the ECSC was particularly active. 

In 1955 the ministers of foreign affairs of the “Six” met in Mes- 
sins. The European economic problems called for mutual solutions. 
The ECSC was only a starting point. Its scope of activity was too 
small. If a general political community was impossible, it was at least 
possible to continue in the way opened by the ECSC and to reach a 
closer association in the economic field. The conference decided to 
appoint a commission under the presidency of Paul-Henri Spaak, an- 
other ardent European statesman, to study the possibilities of a com- 
mon European market, a European atomic energy organization and a 
European investment bank. Independently of the governments, this 
commission worked out plans that were discussed in Venice in June, 
1956. The negotiations for treaties concerning the Common Market, 
to which the investment bank was related politically, and the European 
Atomic Community continued until March, 1957. Again the “Six” 
were alone. The treaties for the “European Economic Community” and 
the “European Atomic Community” were signed at Rome on March 
27, 1957, and the two communities started work on January 1, 1958. 

The first task of the EEC was to establish the Common Market. 
This will be completed at the latest in 1972. It will embrace free trade 
in products, the free exchange of capital and the free circulation of 
services and labor. The main task of Euratom is to further the devel- 
opment of nuclear energy and to provide on a European scale the en- 
ergy necessary to enlarge the European economy. Both communities 
have an institutional pattern similar to the ECSC—two governing or- 
gans, a Commission and a Council of Ministers; and two controlling 
organs, a parliamentary Assembly and a Court. 
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2. The Relations of the Communities with Each Other 


The historic development has not led to a single general political 
community but rather to three communities in the economic field and 
thus to three different political orders. Not even in this restricted area 
did the states succeed in establishing a single community.® This, of 
course, is an important handicap to the efficiency of the European com- 
munities. Another great disadvantage is the limitation to the six con- 
tinental states. It would have been desirable if at least Great Britain 
had participated. Now Great Britain and other states have founded 
a free trade area that stands in many respects in opposition to the 
EEC. Thus the spiritual and cultural unity of Europe is actually di- 
vided into three parts—the Europe of the “Six,” the free trade area, 
and the OEEC and its successors—with all three united politically at 
least in the Council of Europe. The task of the future will be to unite 
these three parts again to form a European continent in the political 
sense of the term. 

To return to the subject of this paper, the three communities are 
separate organizations, each independent of the others and each hav- 
ing its own scope of authority. Each has its own legal basis in the 
respective treaties. Each has its own field of action in which the other 
communities may not interfere. As to the EEC, the general economic 
community, it is explicitly stated in art. 232 that the treaty does not 
interfere in any way with the provisions of the other two treaties. 
Only where the EEC takes the place of the states within the ECSC 
and Euratom, as to the general commerce policy, will the EEC take 
the appropriate action rather-than the states.’ Also, the organs of the 
three communities are separate and perform different tasks for the 
different Communities. Each Community has its two governing organs 
and its two controlling organs. The governing organs are separate, as 
are the councils of ministers. Unlike the Parliament and the Court 
they have not been unified by a special provision. Their authority 
inside the communities is too different to permit unification. There 
exist three councils in law and fact.* The parliaments and the courts 





6 Actually several proposals have been made for a fusion of the three Communities, 
especially by the European Parliament. However, there are significant obstacles. Par- 
ticularly, the President of France hesitates, because he fears that the new single Com- 
munity would become too strong. 

7 Carstens, “Die Errichtung des gemeinsamen Marktes in der Europiischen Wirt- 
schaftsgemeinschaft, Atomgemeinschaft und der Européischen Gemeinschaft fiir Kohle 
und Stahl,” 18 Zeitschrift fur auslandisches Offentliches Recht und Vé6lkerrecht, 467. 
If, in 2002, the ECSC treaty ends without renewal the whole field of coal and steel 
will come under the authority of the EEC (hereinafter: Carstens, “Gemeinsamer 
Markt”). 

8 Contra, Hahn, “Euratom: The Conception of an International Personality,” 71 Harv. 
L. Rev. 1008 (1958). 
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have been unified by a special agreement between the six states. How- 
ever, their function for each community is different and still rests on 
the provisions of the respective treaties. We shall see below, how far 
reaching these differences are. While the European Parliament? tries 
to work out a general pattern for all three communities, the court is 
strictly bound by the different provisions of the treaties. If we take 
a look at its rules of procedure we will see that they differ for each 
of the three communities. Nevertheless, the fact that two organs 
of great importance are the same for all three communities has a 
favorable impact upon the European development and provides one 
point of support for a fusion of the three into one general community. 


B. Goals and Tasks of the Communities 
1. Goals and Tasks of the ECSC 


The basic goals and duties of the ECSC are set forth in arts. 2 
through 4 of the treaty. All action of the Community must be author- 
ized by these provisions. They contain the “basic philosophy” of the 
treaty. Art. 2 defines it as follows: 

The European Coal and Steel Community is called upon to con- 

tribute, in harmony with the general economy of the Member- 

States and on the basis of a common market as defined by article 4, 


to the economic expansion, to the development of the employment 
and to the raising of the standard of life in the Member-States. 


The Common Market, the core of the Community, is based upon 
two principles: no impediment to interstate commerce, be it by state 
measures, as custom duties, taxes or quotas or other discrimination on 
the basis of origin, or by private action, as by the division of markets, 
etc.; and no distortion of the conditions of competition, be it by state 
subsidies or by private practices of unfair competition, such as con- 
centrations, cartels, etc. In art. 3 the general aims of art. 2 are split 
off into partial objectives. The organs have a threefold duty: (a) to 
watch over the regular supply of the common market, the establish- 
ment of low prices, and the continuation of the conditions which allow 
the expansion of productivity, (b) to assure equal access to goods pro- 
duced in the common market to all consumers, (c) to promote the 
improvement of the conditions of life and work of the workers, the 
development of interstate commerce, the expansion and moderniza- 
tion of production and the improvement of quality. 

These three articles contain the “quasi-constitutional law” of the 
Community. They may be changed only by the member-states and 





9 The original name was “Assembly.” The “Assembly” lost this name of its own 


motion during its first session in Februray 1958. 
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not by the Community itself (art. 95, par. 3-4). The Court defined 
the importance of these provisions in its first decision with these words: 
The . . . arts. 2, 3, and 4 of the treaty represent fundamental 


provisions, that lay down the definition of the common market and 
the objectives of the Community.?° 


In another decision the Court said: 
These provisions have . . . coercive character and must be taken 


together into consideration, so that their appropriate application 
is assured." 


They are norms which bind the Community directly by the prohibition 
of certain discriminatory practices.’* 

The quasi-constitutional provisions of arts. 2 through 4 are sup- 
plemented in the treaty itself particularly in the “Third Part,” “Eco- 
nomic and Social Disposition,”"* and especially in arts. 57 through 67 
concerning crises, and the areas of prices, discrimination and concen- 
tration. The treaty by virtue of these provisions has become a “Euro- 
pean economic code.”’* A solid basis has been established upon which 
the High Authority may take action to fulfill its duties under arts. 2 
through 4. But, at the same time, by well-defined and carefully cir- 
cumscribed competencies, the High Authority has been given a general 
but limited sphere of action. Thus a system of binding norms has been 
created that allows the High Authority considerable discretion. It is 
not merely a technical but a governing organ.’® 





10 The decisions are cited following the German reports: Government of the 
French Republic v. Hohe Begérde, 21st dec. 1954, gerichtshof der EGKS, Sammlung 
der Rechtsprechung F, at 23. 

11 Groupement des Hauts Fourneaux et Aciéries Belges versus Hohe Behorde, 
Gerichtshof der EGKS, 4 Sammlung der Rachtsprechung 231 (at 253). 

12 Jaenicke, “Die Europaische Gemeinschaft fiir Kohle und Stahl (Montan-Union), 
Struktur und Funktionen der Organe,” 14 Zeitschrift fiir auslindisches 6ffentliches Recht 
und Volkerrecht 727 (hereinafter, Jaenicke, “Montan-Union”) at 773 and 737; Mosler, 
“Zur Anwendung der Grundsatzartikel des Vertrages iiber die Europaische Gemeinschaft 
fiir Kohle und Stahl,” 17 Zeitschrift fiir auslandisches 6ffentliches Recht und Vélkerrecht 
407 (hereinafter, Mosler, “Grundsatzartikel”) at 409; Cf. Reuter “La Communauté 
Européenne du Charbon et de L’Acier,” Paris 1953 (hereinafter: Reuter, “CECA”) 45. 

13 The double character has been made clear by Judge Catalano in “Congress Inter- 
nationale des Etudes sur la CECA,” 2 Actes Officiels Milano 187 (1957)—“Le Traité 
contient 4 la fois les normes d’orde constitutionel de la Communauté et les dispositions 
constituant la loi unique et fondamentale du Marché Commun.” 

14 Reuter, “Cours” at 222. Others called the treaty “the statute” of the Com- 
munity, Lagrange, “Le charctére supranational des pouvoirs et leur articulation dans le 
Cadre de la CECA,” 13 (1953); Judge Catalano supra note 14. 

15 Reuter, “CECA,” at 84,—“Le poids des responsabilités naturelles de la Haute 
Autorité désigne la Haute Autorité comme un pouvoir gouvernemental.” 
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2. Goals and Tasks of the EEC 


The key provision of the treaty is art. 2. It defines the basic 
objectives of the EEC (in a form similar to that of art. 2 of the ECSC 
treaty): 

The Community has the mission to promote by the establishment 
of a Common Market and the gradual approach of the economic 
policies of the Member-States an harmonic development of the 
economic life within the Community, a steady and weighed eco- 
nomic expansion, a greater stability, an accelerated rising of the 
standard of life and closer relations between the states, which are 
united in the Community. 


Subsequent provisions contain the procedure to be followed in 
establishing the Common Market and advancing the economic poli- 
cies. Art. 3 enumerates the different actions to be taken. There are 
eleven groups of action, of which the most important are the abolition 
of custom duties and quotas between the member-states, the introduc- 
tion of common custom tariffs at the boundaries of the Community, 
the abolition of impediments for services and capital, and the intro- 
duction of common systems of protection against unfair competition. 
All these actions are to be taken by the states within a 12 year transi- 
tion period which is subdivided into three parts. The organs of the 
Community may exercise only limited pressure, provide information, 
and make proposals. Only if this Common Market is established will 
the policies in the fields of agriculture, transportation, and commerce 
become unified within the competence of the Community. The EEC 
as such does not yet really exist in that its core, the Common Market, 
has not yet been realized. Only the institutional frame exists. The 
real Community is still developing. Aside from the provisions con- 
cerning the institutional pattern or frame, the treaty contains almost 
exclusively procedural regulations for the transition period. Most of 
the provisions will become inoperative in 1970 at the latest. On the 
other hand, for the subsequent period, nothing is provided. Only for 
the agricultural sector does the treaty state the general lines that are 
to be followed.*® 


The EEC has no “basic philosophy” as has the ECSC treaty. Its 
organs are not strictly bound by a tightly woven net of substantive 
norms. They have to create the norms themselves, especially after the 
transition period, on the basis of some fundamental principles. The 
Community itself has to issue the regulations to transform the prin- 
ciples into applicable binding norms. This is the major difference from 





16 Theoretically the Community organs are free to follow either an extreme capi- 
talist or an extreme socialist policy. There is no real basis for a common policy, see 
Reuter “Cours” at 225. 
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the ECSC treaty for the Council and commissions of the EEC have a 
quasi-legislative competence.’ This is indeed an important step in the 
direction of a united Europe, however much depends upon the decision 
maker. The EEC treaty contains only the institutional frame.’* It 
has an almost exclusively constitutional character. 


3. Goals and Tasks of Euratom 


The formulation of the basic objective of Euratom is found in 
art. 1, par. 2'® which provides: 

The Community has the mission to contribute by the creation of 

the conditions necessary for the formation and the development of 

the nuclear industries, to the raising of the standard of living in the 

Member-States, and to the development of the relations with other 

states. 


This general “mission” or “objective” of Euratom is the same as for 
the other communities—the raising of the standard of living. How- 
ever, it is to be reached by other means. The common market is only 
of minor importance. The nuclear energy must first be developed by 
research and the construction of power plants. This demands consid- 
erable human intelligence and large capital investments. The several 
European states are not able to undertake these efforts individually. 
Therefore, the main task of Euratom is to coordinate and combine the 
potential of the states. Besides, the Community has to assure that 
security measures are taken and that nuclear materials, especially 
uranium are available. All these tasks are enumerated in art. 2 of the 
treaty. The Second Part, “Promotion of the Progress on the Field of 
Nuclear Energy,” regulates the tasks enumerated in art. 2, in more 
detail. 

Thus the Euratom treaty is more similar to that of the ECSC than 
to the EEC treaty.”° It not only establishes the institutional frame but 
also creates concrete regulations. In some respect it also contains leg- 
islative norms. But on the other hand, it leaves room enough to the 
organs of the Community for quasi-legislative action. 


4. Conclusion 


The basic economic principle of all three Communities is a ‘““(Com- 
mon Market.” This is a market in which commerce between the 





17 Cf. Reuter, “Cours” at 225; contra Héraud, “Observations sur la Nature 
Juridique de la Communauté Economique Européene,” 1958 Revue Générale du Droit 
International Public 31. 

18 Reuter, “Cours” at 223 calls it therefore a “traité-cadré”—frame treaty. 

19 See for Euratom the instructive article by Hahn, “Euratom, The Conception of 
an International Personality,” 71 Harv. L. Rev. 1001-1056 (1958). 

20 Reuter, “Cours” at 223. 
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member-states is free from restrictions of all kinds and in which uni- 
form rules governing trade with non-member states are established.” 
For the EEC and Euratom the common market is linked by the treaty 
with a customs-union. The ECSC treaty does not provide for a cus- 
toms-union but the practical development has in fact led to it. Where- 
as in ECSC and EEC the common market is the core of the Commu- 
nity, in Euratom the common market plays only a minor role. On the 
other hand this Community has a certain monopoly of the supply of 
basic nuclear material.” 


The main difference between the ECSC and the EEC lies in the 
fact that the ECSC treaty contains the entire law of the Community 
whereas the EEC treaty creates only the institutional frame.** The 
legislative competence given the EEC is a forward step which could 
make possible the integration of the “Six” and perhaps lead to a federal 
organization. Although this competence is supranational in character, 
it is of great political importance to see who may exercise this com- 
petence, since the decision maker may determine how this competence 
will be exercised. 


C. The Functioning of the Communities 
1. The Institutional Pattern of the Communities 


The institutional pattern is similar for all three communities. 
They have four organs—two governing organs, an integrated organ 
and a Council of Ministers; and two controlling organs, a Parliament 
and a Court.** The parliaments and the courts are unified into a single 
Parliament and a single Court by a special agreement. The governing 
organs, including the councils, are separate for each community.”° 

The members of the integrated organs, the High Authority for 
the ECSC, and the Commissions for the EEC and Euratom, are nomi- 
nated by the government for their “general competence,” and, in the 
case of the High Authority, additional members are chosen by coopta- 
tion. The High Authority and the Commission of the EEC have nine 


21 Carstens, “Gemeinsamer Markt” at 460; also, Robertson, “European Institutions: 
Co-operation, Integration, Unification,” London, 1959. This treatise may be recom- 
mended as the most instructive study of the European organizations in the English 
language. 

22 Reuter, “Cours” at 263-64. 

23 See in general, Reuter, “Cours” at 222 and the very instructive analysis by the 
former Belgian Deputy of the Common Assembly of the ECSC, Pierre de Wigny, later 
the Belgian Minister of Foreign Affairs, “The Parliamentary Assembly in the Europe 
of the Six,” Doc. Nr 14 of the Common Assembly of the ECSC, 1957-58. It exists in 
all four official languages of the ECSC and, presumably, also in English. 

24 Art. 7, ECSC treaty, art. 4, EEC treaty, art. 3, Euratom treaty. 

25 Supra note 8. 
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members. The Commission of Euratom has five members.** After 
their nomination they may not accept any instructions or orders from 
their governments. They make their decisions absolutely independent 
of state influence by simple majority vote.*’ The integrated organs are 
supranational European bodies.”* 

The Councils of Ministers are not supra-national but international 
organs. They represent the states within the Communities. Their 
members are state delegated and bound by the instructions of their 
governments. However, the Councils are organs of the Communities 
and not a sort of permanent state conference. They make their deci- 
sions in the name of the Communities and the decisions constitute 
Community and not state, law. The decisions are made in different 
ways—by unanimous vote, by qualified vote and by simple majority 
vote.” This depends upon the importance of the decision. The great- 
est impediment to the development of integration is the unanimous 
vote. It is used very often in the EEC, where the Council has the main 
decision-making power. However, in most cases it will be replaced by 
a qualified vote during the transition period.*° 

The European Parliament*’ consists of 142 deputies—36 from 
France, Germany and Italy, 14 from the Netherlands and Belgium, 
and 6 from Luxembourg.** They are elected by the national parlia- 
ments from among their members. However, plans exist for direct 
election by the people of the states. But even now the deputies are 
independent because they are not representatives of the governments 
but of the people of the Communities. The Parliament is a supra- 
national organ. It has no decision-making power. It only deliberates, 
it does not legislate.** The Parliament, nevertheless, has become one 
of the most active parts of the Communities. It has sought to enlarge 
its competence as far as possible. 





26 Art. 10, ECSC treaty; art, 158, EEC treaty; art. 127, Euratom treaty. 

27 Art. 9, par. 5, ECSC treaty; art. 157, par. 2, EEC treaty; art. 126, par. 2, 
Euratom treaty. 

28 It is in this connection that this expression appears in the ECSC treaty. In the 
other treaties it has been omitted for political reasons. However, it is the same for the 
commissions of the EEC and Euratom. 

29 Art. 28, ECSC treaty; art. 148, EEC treaty; art. 118, Euratom treaty. What 
majority is actually required is regulated by the respective provisions that give the 
competence of decision. 

30 See e.g., arts. 28, 43, 75 and 87, EEC treaty. 

31 In the treaties it is called “Assembly.” The Assembly, however, took this name 
during its first session. 

32 Art. 21, ECSC treaty; art. 138, EEC treaty; art. 108, Euratom treaty. 

33 Art. 20, ECSC treaty; art. 137, EEC treaty; art. 107, Euratom treaty. The 
deputies are not grouped according to their nationality but according to their party 
affiliations—Christian-Democrats, Socialists, liberals. 
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The judicial control is exercised by the Court of the European 
Communities. It consists of seven judges. They are nominated by the 
governments for six years.** The judges exercise their function with 
complete independence. They are bound only by the law. Thus, the 
Court is also a true supra-national organ. Its decisions appear as deci- 
sions of the whole Court, even if they have been taken by majority 
vote. The Court, following the continental tradition, does not use 
dissenting opinions. It is assisted by two aitorney-generals.* 

Every community has one or more consultative bodies consisting 
of representatives of the industrialists, trade unions, consumers, scien- 
tists and other interested groups of the communities.*® The treaties 
themselves prescribe the cases in which they are to be heard. However, 
they may be consulted as often as the governing organs wish to do so. 
These bodies have no decision-making power. 


2. The Competences of the Governing Organs in General 


It is the governing organs that bear the responsibility for the ful- 
fillment of the objectives and tasks of the Communities. They are the 
active part and are leading toward and developing European integra- 
tion. They regulate economic problems. They are, in a figurative sense, 
the economic government of the Europe of the Six. To fulfill their tasks 
the governing organs were endowed with special competences to regu- 
late and to intervene both indirectly and directly. They exercise these 
competences with respect to the states and with respect to individuals. 
This is the core of the supra-nationality of the Communities.*7 The 
Communities have no general competence as states; they are not 
sovereign. Their authority is functional. It is limited on the one hand 
by their functions and on the other by special provisions that estab- 
lish each particular competence.** However, every treaty provides for 





34 Art. 32, ECSC treaty; art. 167, EEC treaty; art. 139, Euratom treaty. 

35 Arts. 11-13 of the Statute of the Court, appendix of the ECSC treaty; art. 166, 
EEC treaty; art. 138, Euratom treaty. 

36 ECSC, Consultative Committee, art. 18, ECSC treaty; EEC and Euratom, Eco- 
nomic and Social Committee, art. 193, EEC treaty, art. 165, Euratom treaty; EEC 
Monetary Committee, art. 105 EEC treaty, Transport-Committee, art. 83, EEC treaty; 
Euratom, Committee of Science and Technology, art. 134 Euratom treaty. 

37 Carstens, “Gemeinsamer Markt” at 459. It could be doubted whether the par- 
ticulars are also within the competence of the EEC organs, because there is nothing 
in the treaty itself. However, this is due only to the general character of the treaty as 
described above. The legislative acts, which will be issued by the EEC, will create rights 
and duties also and mainly for the particulars. Reuter, “Aspects de la CEE,” 1 Revue 
du Marché Commun 6-14, 160-168, 310-316 (hereinafter Reuter, “Aspects”) at 167. 

38 For the ECSC, but the same is valid for the EEC and Euratom: Visscher, 
“Congrés International des Etudes sur la CECA,” 2 Actes Officiels 7-85, Milano 1957 at 
28; Constantinesco, same volume at 217. 
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extraordinary “implied powers,’ e.g., the power “without which the 
provisions of the treaty are meaningless and not practicable, reasonable 
and appropriate.”*° However, these provisions must be interpreted 
restrictively. 

We may distinguish indirect measures and direct intervention. 
Indirect measures are, following the definition of the court, those meas- 
ures that “create by influencing the fundamental factors of the econ- 
omy, conditions that offer a stimulus to the enterprises to behave on 
their own initiative as the High Authority wishes, having in mind the 
realization of the tasks that the treaty has transferred to it.” Direct 
interventions, on the other hand, “compel the enterprises directly to 
act as the High Authority deems necessary with regard to the situation 
that it has to control according to the treaty.”*' These definitions are 
valid also for the two other communities. Whether indirect measures 
or direct interventions are in order depends upon the situation that 
must be remedied.** The range of indirect measures is very great. It 
encompasses all manner of influence, even the establishment of maxi- 
mum and minimum prices. All three Communities make extensive use 
of them.** 

Direct intervention takes different forms. The ECSC treaty 
distinguishes decisions and recommendations. The decisions may be 
general or specific and are directly binding upon the addressees in all 
respects. The recommendations are binding only with respect to the 
objective, which the addressee may achieve as he deems best. The 
EEC and Euratom treaties distinguish ordinances, decisions, and in- 
structions. The ordinances, which replace largely the “general deci- 
sions” of the ECSC, have general validity. They are directly binding 
in all respects in all member-states. The instructions have the same 
legal effect as the recommendations of the ECSC. The decisions also 
are directly binding upon the addressees in all respects. It has been 
debated whether the two Communities can also issue general decisions 


39 Art. 95, par. 1-2, ECSC treaty; art. 235, EEC treaty; art. 203, Euratom treaty. 

40 The Court in Fédération Charboniére de Belgique v. Hohe Behérde, Gerichtshof 
EGKS, July 16th 1956, 2 Sammlung der Rechtsprechung 199 at 312. 

41 Groupement des Hauts Fourneaux et Aciéries Belges v. Hohe Behérde, Gerichts of 
der EGKS, 4 Sammlung der Rechtsprechung 231 at 260 (translation by the writer). 

42 Only the ESCS treaty prescribes in what field of production indirect measures 
have priority over direct interventions (art. 57). However, with this exception there is 
no general rule that indirect measures have priority. 

43 See, for an intensive study, Reuter, report on the “Congrés International des 
Etudes sur la CECA,” 5 Actes Officiels, Milano 1957, at 56.; Schiile, “Marktinteerven- 
tionen der Hoben Behérde und finanzielle Einrichtung,” 19 Zeitschrift fiir auslandisches 
6ffentliches Recht und Vélkerrecht 464 and the decision of the Court supra note 43. 
These texts concern only the ECSC, but in general the arguments are valid also for the 
two other Communities, which may both employ many forms of indirect measures. 
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other than ordinances. The treaties themselves provide for decisions 
affecting only some (but not named) individuals, and there are, be- 
tween ordinances that affect the whole community and decisions that 
concern only one or a group of named addressees, general decisions 
affecting only some of the states or individuals.** 

The distinctions between ordinances, general decisions, individual 
decisions and instructions or recommendations are ones of legal form. 
Another distinction may be made in terms of the function of the law 
creating process. This process consists of four steps—creation of con- 
stitutional regulations, legislative regulations, executive regulations and 
individual legal acts. All four of these categories may also be found 
in the formation of community law by the governing organs. The con- 
stitutional regulations are contained in the treaties and they may be 
created by amendment to their provisions. The legislative regulations 
are the ordinances and general decisions** that create a system of gen- 
eral compulsory provisions in realization of the general tasks of the 
communities. The executive regulations are those ordinances and gen- 
eral decisions that carry out, in a general form, already binding norms 
of the treaties or legislative regulations with regard to a special situa- 
tion. It must be noted that the distinctions between these two kinds of 
regulations are very difficult to discern, much more so than in state 
law.*® Because of the differences in form, we call these categories 
“quasi-constitutional” and “quasi-legislative” regulations. However, 
the distinction must be made because different rules apply. The indi- 
vidual decisions may be orders, prohibitions, grants of privileges or 
statements of fact.*7 While this function is executive in character, it 
may be combined with the authority to issue executive regulations. 
Thus, there may be distinguished three categories of functions—a 
quasi-constitutional function, a quasi-legislative function and an execu- 
tive function. In the following paragraph we shall try to briefly demon- 
strate how these functions are exercised. 


3. The Competences of the Governing Organs in Detail 


The three defined categories of functions are, in general, state 
functions. However, the states gave up their competences in certain 


44 See Daig, “Die Gerichtsbarkeit in der Europaischen Wirtschaftsgemeinschaft und 
der Europaischen Atomgemeinschaft,” 83 Archiv des Offentlichen Rechts (hereinafter, 
Daig, “Gerichtsbarkeit”) at 166 and 30. A classification of the different acts is given 
also by Reuter, “Cours” at 109-16. 

45 The normative character of the general decisions has been recognized in different 
judgments of the Court. E.g., Fa. I. Nold KG v. Hohe Behérde, Gerichtshof der 
Europaischen Gemeinschaften, 5 Sammlung der Rechtsprechung at 112. 

46 Cf. Pescatore, “Les Aspects Juridiques du Marché Commun, Liége” at 66 (1958). 

47 Fa. I. Nold KG v. Hohe Behorde, supra note 47. 
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fields and left these fields to the powers of the Communities as laid 
down and circumscribed in the treaties. The Communities now exercise 
in these fields original functions based on their own will. The states 
have subjected themselves, as well as their inhabitants, to these powers. 

The treaties have a double character. They are international trea- 
ties and constitutional instruments of the communities established by 
them. The states as parties to the treaties retained for themselves the 
general power to change the treaties following the common procedure 
of international law. But, nevertheless, the Communities were given 
the authority to carry out some autonomous changes, which do not 
need ratification by the states and are directly binding on them. Thus, 
art. 95, par. 3-4 ECSC treaty gives authority to the Community to 
change under certain circumstances those provisions of the treaty that 
concern the competence of the High Authority. The proposals are 
worked out by the High Authority and the Council, presented to the 
Court for examination, and then accepted by the Parliament. The 
Parliament may not amend the proposal made by the governing 
organs.*® 

The other two treaties do not have such a general quasi-consti- 
tutional authority except in special cases. In the EEC they are of 
minor importance. Nevertheless, it is important in principle that these 
changes can be made only by the governing organs. The Council de- 
cides finally and the Parliament must be heard only in some cases.*® In 
Euratom the power to amend concerns the major chapters regulating 
the supply of material for the production of nuclear energy, art. 76; 
security in the production plants, art. 85; and title to the basic ma- 
terial, art. 90. These three chapters together with the chapters concern- 
ing research, the protection of health, and the common market, are the 
core of the treaty. Actually, there are no limits to the kind of changes 
which may be made. For both communities the amending procedure 
has become easier. The councils decide on proposals by the commis- 
sions. The Parliament has only an advisory position. The Court does 
not participate. However, while the final decision rests with the Coun- 
cils, the interests of the states may not be by-passed. 

The quasi-constitutional power of the three communities is a for- 
ward step with regard to international organizations. However, it is 
still too limited and too dependent upon the states. Only if the power 





48 This procedure has been used once (change of art. 56). The first proposition 
was refused by the Court. Eighth General Report of the Activity of the High Authority 
1959-60, German version 282-86, and the advice of the Court 5 Sammlung der 
Rechtsprechung 553. 

49 See e.g., art. 126, EEC treaty regarding the social fund and art. 200, EEC treaty 
regarding financial contributions. 
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to amend is concentrated in the Parliament elected in direct elections, 
can the communities become really independent. 

The quasi-legislative competence is practically nonexistent in the 
ECSC because the treaty is itself the fundamental law of the Com- 
munity and leaves no room for legislation by the Community. But it 
is quite different for the EEC. Although the treaty is largely confined 
to the establishment of an institutional frame for the Community it 
contemplates considerable quasi-legislative activity. If the Community 
becomes fully functional after the transition period, the community 
organs will have broad powers in the highly important fields of agri- 
culture, trade, commerce, and transportation.*’ The formation of a 
common policy is up to the states during the transition period, but once 
this period is over it is the Community that will be responsible. The 
provisions of the treaty concerning these fields contain only more or less 
precise general principles; not specific, directly applicable norms. This 
demands an intensive quasi-legislative activity by the Community.” 
In addition to this general quasi-legislative authority after the transi- 
tion period, the Community has some quasi-legislative powers during 
this period concerning both these four fields and some other special 
areas. Thus, the treaty forbids discrimination, but leaves it to the 
Council to regulate it in detail. The same procedure is followed with 
respect to the freedom to work where one wishes (arts. 49 and 51). 
In all cases the Council decides on the basis of proposals by the Com- 
mission. In some cases the Parliament must be heard. The Council 
makes its decisions by unanimous vote (arts. 51 and 103) or by a 
qualified majority (arts. 7, 79 and 113). In some cases the mode of 
voting changes from a unanimous vote to a qualified majority (art. 75). 

The quasi-legislative competence of Euratom is further developed 
than in the ECSC but not so far as in the EEC. The most important 
cases concern security matters (art. 24) and the protection of health 
(art. 31). It is again the Council that decides on proposals of the Com- 
mission. 

The executive power is much more comprehensive than that of 
the legislature. It is the basis of the daily work of the Communi- 
ties. It is not a general power for any of the three Communities. The 
communities even here only have the power specifically laid down in 
the treaties.* 





50 Cf. Reuter, CECA at 47 and 99, Judge Catalano, supra note 14 at 187. 

51 Arts. 38-47, arts. 74-84, art. 103, arts. 110-116. 

52 Reuter “Aspects” at 162. Even if general economic policy remains within the 
competence of the states, they may be obliged to coordinate their polices because the 
main parts of the economic questions are under the authority of the Community. 

53 Lagrange, supra note 14 at 11; “Institut des Relations Internationales: Etudes 
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In the ECSC the executive regulations are of greatest importance, 
since the treaty itself is the law that must be executed. The compe- 
tence of the ECSC to issue executive regulations is manifold. Thus, in 
the case of a crisis, be it through overproduction or shortages, quotas 
and priorities must be established (arts. 58 and 59). With regard to 
prices, the High Authority may define forbidden practices, prescribe 
the forms of publication, establish certain price areas, and fix mini- 
mum and maximum prices (arts. 60 and 61). In the field of trade 
restraints, the High Authority regulates by ordinances, several ques- 
tions left open by the treaty (art. 66). 

Because the EEC treaty is only an institutional treaty the main 
regulations are of a quasi-legislative character. However, in some cases 
the treaty establishes binding regulations but leaves it to the governing 
organs to fill in the details. Thus, for instance, arts. 85, 86, 92, and 93 
forbid private restrictions on competition and state distortion through 
subsidies. These prohibitions are directly binding. However, the Coun- 
cil must regulate the details by ordinances on proposal of the Com- 
mission (arts. 87 and 94). 

The Commission has minor executive powers, the most important 
of which concern the licensing of protective measures by the states 
during the transition period, e.g., art. 37, par. 3; art. 46, art. 73 and in 
general art. 226. These licenses are general because they themselves 
contain the conditions and details of the protective measures. Of 
special importance are the provisions of art. 121 and art. 155 par. 2, 
no. 4. The Council may, under these provisions, transfer to the Com- 
mission the authority to issue all regulations that are necessary to 
administer the quasi-legislative acts of the Council.™ 

For Euratom the situation is similar to that of the EEC; however, 
the authority is much more limited. The Council does not issue execu- 
tive regulations. The Commission has competence only in a few cases. 
The most important concern the mode of exchange of research find- 
ings in the member-states (art. 15, a-d) and accounting for nuclear 
material by the enterprises (art. 79). As in the EEC treaty, art. 124, 
par. 2, no. 4 of the Euratom treaty provides for the transfer of execu- 
tive power to the Commission by the Council. 

By their authority to issue executive regulations, the Com.nuni- 





sur la CECA,” Bruxelles at 33 (1953); Visscher, supra note 40 at 52; contra, Reuter, 
“CECA” at 49, the Commission of Euratom 1958 Journal Officiel 417; contra Kraushaar. 
“Zur Kompetenz der Kommissionen der Europaischen Gemeinschaften zum Erlass von 
Verordnungen,” 1959 Die 6ffentliche Verwaltung 726. 

54 See e.g., art. 26 of Ordonnace No. 11 of the Council of Ministers of the EEC 
concerning the tariff rates according to art. 79, par. 3, EEC treaty, German version 
1960 Amtsblatt 1121. 
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ties may create a coherent body of Community law.’ These rules con- 
cern mainly the enterprises and individuals and obligate them directly. 
In the ECSC and Euratom it is almost exclusively the integrated or- 
gans that issue the executive regulations. In the EEC the Council is 
still more important than the Commission in this field, but even there 
the authority of the Commission is more extensive with respect to 
executive regulations than in the field of quasi-legislative competence. 

By their individual decisions, the governing bodies may, like a 
state agency, obligate the inhabitants of the state to take special action 
and even to enforce the decisions by fines. In the ECSC the High 
Authority may direct individual decisions against the states as well 
as against private enterprises. The latter are more important. The 
major competence again concerns prices, unfair competition and com- 
binations. The High Authority may suspend certain price privileges 
of the treaty for a particular business (art. 60, par. 2). It may licence 
cartels only under certain conditions, or it may revoke a former licence 
(art. 65). It may force forbidden cartels or combinations to dissolve 
or even utilize a compulsory sale for this purpose (art. 66, par. 5). 
The High Authority has the added power to enforce by fines (arts. 64, 
65 and 66). 

The EEC treaty provides for only a few individual decisions.° 
This is again due to the special construction of the treaty. Individual 
decisions presuppose general norms. They must be created by the 
Council. The Council, then, transfers the necessary authority under 
art. 155 to the Commission.®’ However, in some cases the Council or 
the Commission may, even during the transition period, issue indi- 
vidual decisions, especially concerning private restrictive practices 
(arts. 25, 33). Coercive measures are not provided for by the treaty, 
but may be created by the Council.” 

The Commission of Euratom has the power to make individual 
decisions mainly in the fields concerning security and safety matters. 
In the latter it may employ coercive measures, as sequestration (art. 
83). Here again, the,competence may be enlarged by the Council fol- 
lowing art. 124, to assure the realization of the quasi-legislative acts 
of the Council. 

The power to make individual decisions is already far reaching in 
the ECSC and may be enlarged in the two other Communities. It is 


6 





55 Maurice Lagrange, supra note 15, at 11; Institut des Relations Internationales, 
Etudes sur la CECA, Bruxelles 1953, at 33; Visscher, supra note 40, at 52. 

56 See for instance art. 26 of the Ordonnace No. 11 of the Council of Ministers of 
the EEC concerning the tariff-rates according to art. 79 par. 3 EEC-treaty, German 
version: 1960 Amtsblatt 1121. 

57 Ibid. 

58 Art. 17, 18 of the ordonnance, supra note 56. 
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of special importance that the Communities have the means to force 
the addressees to obey their orders, or may acquire these means. All 
three treaties provide that the decisions that impose the obligation of 
a payment must be executed by the states following their execution 
procedures. Only the authenticity of the decision may be verified, not 
the legality.” 


D. The Control 


The governing bodies of the communities are subjected to a dou- 
ble control: The political control of the Parliament and the judicial 
control of the Court. 


1. Political Control 


The Parliament has the authority to control the governing organs 
and to deliberate.® Both of course are closely related. Thus, the Par- 
liament has gained the competence to deliberate on ECSC matters in 
spite of the fact that art. 20 of the ECSC treaty provides only for con- 
trol. The Parliament exercises its control by its deliberations on and 
discussions of the General Reports that the integrated organs have to 
submit every year, and of the special actions taken by the governing 
organs. The Parliament may overthrow the integrated organs by a 
vote of “no confidence.”*' But it has no influence in the reconstituting 
of the integrated organs. The Parliament also has no influence upon 
the Councils. It tries to exercise some influence by special meetings, 
but the great disadvantage remains. It is especially great in the case 
of the EEC, where the Council makes the main decisions. In spite of 
the fact that the Parliament was very active from the beginning, it 
could not overcome its structural weakness. This could only be done 
by changing the treaties. Nevertheless, the Parliament has become the 
main center of European integration. 


2. Judicial Control 


The judicial control is more effective than the political control 
and covers all acts of the governing organs. Although the court is the 
same for all three communities, the control is regulated differently for 
the ECSC than for the two other Communities. We shall describe 
them separately. 

The basis of the judicial control of the actions of the High Author- 
ity is art. 33. The court may annul every decision, whether general 
or individual, and any recommendation of the High Authority that has 





59 Art. 92 ECSC-treaty; art. 192 EEC-treaty. 
60 Art. 20 ECSC-treaty; art. 137 EEC-treaty; art. 107 Euratom-treaty. 
61 Art. 24 ECSC-treaty; art. 144 EEC-treaty; art. 114 Euratom-treaty. 
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been attacked by the Council or the states on the following grounds: 
Incompetence, violation of a formal or substantive norm of the treaty 
or a regulation, and abuse of power. Private enterprises may attack 
individual decisions on the same grounds. They may sue the High 
Authority for a general decision only on the ground of alleged abuse 
of power affecting them. This provision means, following the inter- 
pretation by the court, that the enterprise must be “the object or at 
least the victim of the asserted abuse of power.’ 

Of great importance is art. 36, par. 3. It provides that an enter- 
prise that has been fined for violation of a general decision may attack 
the fine on the ground that the general decision is invalid. The court 
has found in art. 36, par. 3, the general principle “that illegal general 
decisions may not be applied to the enterprises and that no legal duties 
of the enterprises may be deduced from those decisions. The provi- 
sions of art. 36 do not constitute, in the opinion of the court, a 
special regulation for the cases of financial sanctions; rather it ex- 
presses a general principle.”** By this decision the court has estab- 
lished the power of the judicial review of the general decisions of the 
High Authority. The importance of this will not be underestimated by 
an American reader who knows the importance of Marbury v. Madi- 
son. In the lesser field of the ECSC the result is the same. 

The judicial control of the EEC and the Euratom is based on 
art. 173 of the EEC treaty and art. 146 of the Euratom treaty re- 
spectively. The two provisions have exactly the same wording. Thus, 
the exercise of judicial control of the two Communities is the same. 
There have been no cases yet decided. This is due to the fact that 
there have been no individual decisions. Both Communities are still 
in a transition period, the EEC in law and Euratom in fact. 

The grounds on which the court may annul the actions of the gov- 
erning organs of the two Communities are the same as for the ECSC. 
These are incompetence, violation of essential formal provisions, vio- 
lation of substantive provision and abuse of power. All actions of the 
Commissions and the Councils may be attacked by the Councils and 
the Commissions respectively as well as by the states. An individual 
person may bring an action against the governing organs for individual 
decisions on the same grounds and for ordinances as concern them 
“directly and individually.” This reflects an effort to resolve by this 
formulation the difficulties that arose under the ECSC treaty. It was 





62 Fédération Charboniére de Belgique v. Hohe Behérde, Gerichtshof der EGKS, 
July 16th 1956, 2 Sammlung der Rechtsprechung 199. 

63 Meroni Co. Industrie Mettalurgiche, SPA v. Hehe Behdérde, Gerichtshof der 
Europaischen Gemeinschaften, 4 Sammlung der Rechtsprechung 9 (translation by the 
writer). 
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successful only in part. It has yet to define “directly and individually.” 

Art. 184 treaty and art. 156 Euratom treaty establish the power 
of judicial review of all ordinances and thus recognize the develop- 
ment of the law by the court.™ 

The system of judicial control conforms to the general standard 
applied in western states. But the court not only assumes legal pro- 
tection, but develops the law and is, therefore, highly important in 
the movement toward integration. Only the court settles disputes 
concerning the treaties, so it alone decides questions of community 
law which arise in cases before a national court.® Thus, the uniform 
development of the law is assured. 

The jurisprudence of the court, which up to now consists only 
of judgments concerning the ECSC treaty, seeks to decide cases with- 
out binding the future by general definitions and thus to keep the law 
flexible enough to meet the necessities of as many situations as possi- 
ble. The Communities themselves are not as yet as well established 
as the states. They have to find their way through difficult, unexplored 
jungles. The law of the Communities must be solid in its principles, 
but flexible in special situations. The law would lose its efficiency as a 
means of integration if it were committed to certain constructions in 
the early stages. 

CONCLUSION 


The European Communities are only the first step in the direction 
of a complete political European unity. What are the results of the 
new approach by integration? 

First, the states gave up some of their competence in certain fields 
and left them to the original power of the communities. They sub- 
jected themselves to the power of independent superimposed authori- 
ties, thus establishing a vertical legal order. 

Second, the inhabitants became direct subjects of the same au- 
thorities. The states gave up their exclusive right to bind their in- 
habitants. They accepted the authority of the supra-national organs 
“to intervene in matters which are essentially within the domestic 
jurisdiction.”®* This authority is quasi-constitutional, quasi-legislative 
and executive. 

However, the communities have not become federal states, their 
authority over the states and over individuals is not all embracing. It 
is limited to certain fields of action by well defined functions in the 
economic sector; the communities are functional international organ- 
izations. Their competence is confined to the fulfillment of these func- 





64 Infra. 
65 Art. 41 ECSC-treaty; art 177 EEC-treaty; art. 150 Euratom-treaty. 
66 UN-Charter, Art. 7 par. 2. 
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tions. But even inside the field of their functions their competence is 
not general. They are confined to certain kinds of actions under deter- 
mined conditions. They may not exercise any power that has not been 
given to them by a special provision. The vertical legal order of 
an integrated community is not a state legal order, but a pre-state, 
pre-federal legal order. 

The efficacy of the legal provisions depends largely upon the 
independence of the communities from the states. We have alluded 
to the importance of the question of the identity of the decision- 
makers—of the power-centers inside the communities for integration. 
It is impossible to treat this question in detail.°” However, we shall try 
to indicate the general lines. 

In the ECSC the decision making power is concentrated by the 
treaty in the High Authority (art. 14). The Council has only the 
right to be heard and in some cases it must give its consent. The 
High Authority is an integrated organ. It is absolutely independent of 
the governments. However, it would be wrong to conclude from this 
that the ECSC is really fully independent. Actually, the states retain 
considerable power. We may even say the decisive power is in their 
hands. The developments of recent years have led to a certain predomi- 
nance of the Council, which represents the states and which retains 
the real power. The High Authority does not have enough power to 
force the states to follow its direction, but often enough the High 
Authority is forced by the states to adopt their proposals. The most 
instructive example was the coal crisis of 1959. The High Authority 
was not able to push through its plans against the resistance of the 
states. Nevertheless, the High Authority in its daily work develops 
an independent activity and works for integration. 

In the EEC and in Euratom the decision-making power is in the 
hands of the Councils (art. 145 EEC treaty and art. 115 Euratom 
treaty). The Councils, it may be recalled, are international organs and 
their members are bound by the instructions of their governments. 
The states in these Communities are predominant. Nevertheless, a 
certain independence is guaranteed. The Councils may take action 
only upon proposals by the commissions. They may amend these 
proposals only by unanimous vote. Thus, the commissions have the 
initiative and a certain power of direction. The system inside these 
two Communities is a system of checks and balances, mainly because 
the Commissions have important executive powers that may be en- 
larged by the Councils. The Councils are predominant but not omnip- 
otent. 





67 For an instructive analysis see Bebr, The Balance of Power in the European 
Communities, 5 Annuaire Européen—European Yearbook 53-79. 
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We may conclude this analysis with the following theses: 


(1) 
(2) 
(3) 
(4) 


(5) 


(6) 


The European communities are the first step toward a polit- 
ical unification of Europe. 

The European communities use for the first time the means 
of integration to reach this unification. 

The European communities constitute a vertical legal order 
and thus are above the states. 

The European communities exercise their supra-national func- 
tions in the economic field by specially defined authority that 
has been transferred to them by the states. The states have 
thus limited their own authority. 

The European communities are legally independent of the 
states, but their decision making process is a mixed process 
of community and state power. 

The further development of the European communities de- 
pends on the enlargement of the powers of the Parliament, a 
closer relation between the Parliament and the integrated 
organs and an enlargement of the powers of the integrated 
organs. 








INVESTMENT TRANSACTIONS BETWEEN PRIVATE 
INDIVIDUALS ACROSS NATIONAL FRONTIERS 


WALTER STERLING SURREY* AND DuMoND PEckK HIL.L** 


There are two major areas of activity within the field of private 
transactions across international boundaries. The first and best under- 
stood is that of the ordinary flow of commerce between private traders 
and firms located in different countries. The second is that of the flow 
across international boundaries of funds, material, equipment, tech- 
nology and services for capital projects. The first of these categories, 
that is, the ordinary flow of trade and commerce, is as ancient as re- 
corded time—even more so. Egypt was sending bronze south to the 
land of Kush and west along the Mediterranean long before the scribes 
recorded their first hieroglyphs. The Phoenicians made a way of life 
from the seafaring trade; the development of trade and commerce 
has continued across the centuries. The history of foreign investment, 
however, is in all probability somewhat less ancient since the aim of 
the ancient was to seek immediate tribute rather than long-term profits 
out of investments. In any case, even here there was some overseas 
investment, as witness the Roman tin mines in Britain. 

The difficulties and intricacies of normal trade and commerce, as 
distinct from developmental and capital activities, are well understood 
and constitute a well recognized and institutionalized area of trans- 
national activity. Although the trans-national commercial trader is 
aware that there are grave risks inherent in his activities and that there 
are many strange and unusual problems, he is, on the other hand, 
aware that he is operating within a well understood framework of in- 
stitutions, customs, practices, and indeed, law. The basic principles 
of a negotiable instrument are well understood in Delhi, Bogota, Sai- 
gon and Quito, as well as in New York and Paris. The basic premises 
and the institutions of admiralty law are almost universal in their 
application even though they may vary from place to place in particu- 
lar. The trans-national trader knows that it is commonplace to secure 
redress on a foreign contract or even to sue on a foreign judgment. 
His activities are large scale and if he is sophisticated in approach, he 
is well aware of, and takes advantage of, the possibilities of interna- 
tional commercial arbitration. 

The credit risks involved in the ordinary commercial transaction 
are usually short term but even if they are longer term, those usually 
assuming the longer risks, such as banks and other financial organiza- 





* Member of the District of Columbia and New York Bars. 
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tions, are well aware of the institutions forming the framework within 
which foreign trade is carried on, as well as of the complexities of the 
required operations. Finally, those involved in ordinary trans-national 
commercial activities have available the requisite information and skills 
to meet the problems. Every bank dealing in foreign trade and every 
well equipped export department has available text books and mono- 
graphs on export-import trade and on international trade. Even the 
novice can turn to these standard texts and receive some comprehen- 
sible guidance and information. 


Since ordinary trans-national commercial activities are so well 
understood and so institutionalized, this paper will be directed toward 
the problems of capital investment and of the flow of capital across 
national boundaries rather than toward the more usual problems of 
routine trade. 


Even within the area of trans-national investment, there is a vast 
disproportion in the sum of knowledge and skills available. Thus, 
investment in North America, in the more advanced areas of South 
America and in Europe is quite common.” Those who make the invest- 
ments are aware that there are reasonably reliable data available and 
that the customs, consumption habits and mores of these areas con- 
stitute ascertainable patterns. When investment is contemplated in 
the less developed areas, however, i.e., in Africa, in Asia, and in 
certain areas of South America, these factors are not operative. 
Furthermore, the knowledge and skills available to supervise an 
investment in these less developed areas is much more limited. 


In the years prior to World War I, such investment as took place 
across national boundaries was carried on under the protective eye of 
powerful Western Governments who jealously protected the interests 
and investments of their nationals. These Western Governments were 
dedicated to the sanctity of private property. If any lesser nation 
dared presume to move against the investments belonging to the na- 
tionals of the Western Government, sabers rattled and cruisers 
steamed. The law of the jungle was well understood; woe betide the 
tyrant who moved against a Western investment.* The Western pow- 





1 For a thorough discussion of the operations of the international department of a 
major bank and of the techniques of international banking, see, Shaterian, William S., 
“Export-Import Banking” (2d ed. 1956). 

2 Direct U.S. investment in 1959 amounted to $5.3 billion in Europe, to $10.2 billion 
in Canada and to $9.0 billion in Latin America. These figures are to be compared with a 
worldwide direct U.S. investment figure of $29.7 billion. United States Department of 
Commerce, Office of Business Economics, “U. S. Business Investments in Foreign Coun- 
tries” 1 (1960). 

3 For only a short description of the grisly instruments available and of their use, 
see 6 Hackworth, Digest of International Law 147-159 (1943). 
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ers in addition to insuring effectively the stability of political climate 
for an investment abroad, also imposed Western business ethics and 
Western business practices. Investment in the less developed areas, 
almost inevitably carried with it Western management, Western tech- 
nology and Western organization as in the Suez and Panama Canals 
and in the Iranian oil fields. 

Following World War I, and the advent on the world scene of 
the Communist power, trans-national investment became increasingly 
hazardous. On the one hand, the Communist philosophy was, and is, 
dedicated to the disruption of ordinary capitalistic relationships and to 
the overthrow of “Colonialism.” On the other hand, the more recent 
rising tide of nationalistic developments in the colonial areas has 
washed away the Western imposed stability and has replaced it with 
a militant drive towards both self-determination and local control of 
local assets. As a natural corollary of this colonial revolution there has 
been a tendency in many areas to attack the pre-existing investments 
by the colonial powers.‘ The new states, while on the one hand wel- 
coming new investment, still look askance at the foreigner’s economic 
activities within the new borders. The fate of U.S. investments in 
Russia and in the satellite countries is indicative of the Communist 
attitude towards trans-national investment, while the events in Cuba 
Mexico and Indonesia illustrate the clash between trans-national and 
national aspiration. 

Today, the traditional Great Power enforcement of the sanctity of 
foreign investments has disappeared; the Suez incident was the coup 
de grace. Today, the trans-national investor must, to a great degree, 
rely on his own wit and his own resources. Paradoxically, at the very 
time that the security of trans-national investment is decreasing, the 
demand for such investment is increasing. The so-called “revolution 
of rising expectations” in these areas has resulted in a clamor for ever 
increasing capital investment.> Obviously, the source of these capital 
investments must be found in some place other than a country barely 
rising from a subsistence economy. 

The people of these less developed areas have seen the possibilities 
of Western style technology and are demanding an increased share in 
the world’s available goods at any and all costs. Some of the newer 
nations have chosen to follow the route of peaceful development in the 
hope they can meet their peoples’ needs without violent means, while 





4 One need only mention the expropriation of Dutch assets by Indonesia, the seizure 
of British and French holdings by Egypt, and the flight of capital (French) from Morocco 
and Tunisia. 

5 For a description of this demand and an analysis of its motivation and of the 
United States answer, see Millikan and Rostow, “A Proposal, Key to an Effective Foreign 
Policy” (1957). 
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other nations have followed the path of violence as decreed by the 
Communist doctrine. The United States has espoused this aspiration 
on the part of the peoples of the less developed areas tor increased 
development.*® 


This espousal is based on both utilitarian and idealistic considera- 
tions. On the one hand there is the view that the existence of capital 
developments and indeed of major capital installations in the less de- 
veloped areas will create a sociological framework more conducive to 
a capitalistic or socialistic society than to a communistic society.’ This 
expectation unfortunately has not always been proven by experience; 
nevertheless, it still remains one of the tenets of our Government’s 
philosophy and any change from that policy seems remote. On the 
other hand, and entirely apart from the strictly utilitarian view, how- 
ever, the U.S. Government has also espoused the idealistic concept 
that the Western world owes it to the less developed areas of the world 
to assist them in the achievement of economic development and eco- 
nomic improvement.® 

Developmental activities in the less developed areas has by and 
large been a Governmental preserve. This concentration by the United 
States Government has arisen from a variety of factors. In the first 
place, many of the less developed areas of the world lack the basic 
infrastructure facilities, ie., roads, railroads, communications, etc., 
necessary to a developing cash economy. The returns from such infra- 
structure projects must, by their very nature, lack interest for the 
private investor. However, the private investor’s willingness to con- 
sider any capital investment -in a country is discouraged by the very 
lack of these basic infrastructure facilities, together with the lack of 
stability. 

Despite these factors, there has developed an increasing belief that 
the private sector of the United States economy should participate in 





6 Message from the President on the Mutual Security Program, H.R. Doc. No. 97, 
86th Cong. Ist Sess. (1959); Testimony of Secretary Dulles, “Hearings on the Mutual 
Security Act of 1958 Before the Committee on Foreign Affairs of the House,” 85th 
Cong., 2d Sess. 182 (1958); Testimony of Secretary Herter, “Hearings on the Mutual 
Security Act of 1959 Before the Committee on Foreign Affairs of the House,” 86th Cong., 
Ist Sess., 6-9 (1959); Committee on Foreign Affairs of the House, “Report on Foreign 
Policy and Mutual Security,” H.R. Rep. No. 551, 85th Cong., Ist Sess. IX (1957). 

7 Message from the President on the Mutual Security Program, H.R. Doc. No. 97, 
86th Cong., Ist Sess. (1959); Testimony of Secretary Dulles, “Hearings on the Mutual 
Security Act of 1958 Before the Committee on Foreign Affairs of the House,” 85th 
Cong., 2d Sess. 182 (1958); Testimony of Secretary Herter, “Hearings on the Mutual 
Security Act of 1959 Before the Committee on Foreign Affairs of the House,” 86th Cong., 
Ist Sess., 6-9 (1959). 

8 S. Rep. No. 412, 86th Cong., 1st Sess. 4-6 (1959). 
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developmental activity. This interest has been reflected through the 
years in legislation, but not to the same degree, unfortunately, in prac- 
tice. More recentiy, however, there has been a growing realization by 
many segments of our economy that there are large profits to be made 
both from the sale and installation of capital projects and from the 
equity participation in such projects. This trend has resulted in an 
increased emphasis on trans-national investment and an increased in- 
terest in participating in developmental activities in the less developed 
areas. Unfortunately, however, many private firms are understandably 
reluctant to enter into this field of trans-national activity. 

There are four major reasons why individual and corporate in- 
vestors are not knocking each other over in an attempt to enter the 
field of trans-national investment. These factors are as follows: 


1. Risk of loss of the investment, often contrasted to the oppor- 
tunities of safer, or at least, more familiar investment oppor- 
tunity in the United States; 

2. Lack of knowledge of the area where the investment might 
be made and of conditions in the area; 

3. Lack of knowledge of the impact of United States and foreign 
taxes on the investment; 


4. Lack of risk capital. 


Perhaps the principal deterrent to overseas investment is a com- 
bination of lack of knowledge of the investment country combined 
with a fear, and actual risk, of loss of investment.’® The lack of stable 
political and economic conditions throughout most of the so-called less 
developed areas is self-evident. Every day brings new generalized re- 
ports of revolutions, confiscations, expropriations and deterioration of 
economic conditions throughout the have-not nations and indeed, in 
some of the nations more favorably endowed. These reports in them- 
selves generally deter a potential investor from examining into the 
investment opportunities. The modern capital investor has developed 
some experience with investment in North America and in Western 
Europe, where conditions are relatively stable. The combination of 
stability and experience has resulted in more investment being made 
in those areas with the inevitable result that the overseas investment 





9 Mutual Security Act of 1954, as Amended, § 413(a), 68 Stat. 846 (1954), as 
amended 22 U.S.C. § 1933(a) (1958); United States Department of State, “Expanding 
Private Investment For World Economic Growth” (1959). 


10 For thorough discussions of the reasons why corporations do not invest overseas, 
see, Barlow and Wender, “Foreign Investment and Taxation” 192-217 (1955); United 
States Department of Commerce, Bureau of Foreign Commerce, “Factors Limiting 
United States Investment Abroad,” Part 2, 23-38 (1952). 
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dollar tends to stay in those areas and that very little investment is 
made in the less developed areas."! 

Among the principal dangers giving rise to the risk of the loss 
of an investment are the following: 


1. Political upheaval with insurrection and civil war at one ex- 
treme and political and economic harassment at the other. 


The fate of United States investment in Cuba bears eloquent tes- 
timony as to what can happen to investments as a result of civil war 
and political instability. It is small wonder, therefore, that the prudent 
investor is mortally afraid of revolutions and civil war. The dismal 
history of expropriation in many countries testifies to the dangers to 
an investment arising from political upheaval. Short of confiscation 
and expropriation, there are other dangers incident to political insta- 
bility. A government which is friendly to foreign investment may be 
replaced by one less friendly. Even though there is neither expropria- 
tion nor confiscation, the investment may be rendered worthless by a 
course of harassment and unequal application of local laws and regu- 
lations to the extent that the investment becomes worthless. The op- 
portunities for such harassment are legion. Zoning laws may be con- 
strued to the detriment of the foreign investment. Labor laws may be 
so construed that the new corporation is unable to fire or to dis- 
charge worthless employees. Taxes may be imposed which in their 
application affect only, or disproportionately, the foreign investor. He 
may be precluded from having access to foreign currency, even though 
his local national competitors, under the currency regulations, have 
free and ready access to such currency for the purpose of making nec- 
essary importations. No matter what the technical framework of the 
laws may be, the foreign investor must be at least aware of how they 
may be applied. 


2. War. 


The danger of nuclear war hangs over every investment made, 
either domestic or foreign. To assume a nuclear cataclysm is to assume 
the worthlessness of almost any investment. Short of the nuclear Ar- 
mageddon, there is the great danger of a local brushfire war, as in 
Korea or Suez, wiping out an investment. Obviously, the danger of a 
brushfire war is infinitely less in the areas of Europe within the walls 
of NATO, or in Canada. In the less developed areas of the world, 
however, these dangers of the brushfire war are considerably increased 
and the danger varies considerably with geography. Thus, there is 
relatively less danger of such a conflict in India than there is in Laos. 





11 U.S. Department of Commerce, op. cit. supra note 2 at 1, 7-18. 
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The greater the possibility of such conflict, the greater the deterrent 
to private investment. 


3. Expropriation. 


The danger of expropriation, confiscation or nationalization is 
ever present. No one wishes to make an investment in an overseas area 
and be faced with the risk of having the investment confiscated on a 
political whim. Although expropriation, confiscation and nationaliza- 
tion have taken place at one time or another in almost every area of 
the world, the political and economic instability of the less developed 
areas makes the possibility of expropriation much greater in those 
areas. As pointed out under Item 1 above, there is even greater danger 
of inequitable and arbitrary application of laws and regulations result- 
ing in loss of investment. The U.S. investor is faced with a basic 
dichotomy in his attitude toward expropriation, confiscation and na- 
tionalization. Our own history on this score has not been without 
blemish, as witness the incidents connected with the Revolutionary 
War, the Civil War, and World Wars I and II.’* Furthermore, we are 
still a revolutionary people espousing the aspirations of any dependent 
people for actual independence, both economically and politically. In 
many areas of the world, we have looked the other way when a new 
government, by a stroke of the pen, expropriated the assets of nation- 
als of the former colonial power. Necessarily, however, when our own 
ox has been gored, as in Cuba, we must register our strong protest. 


4. Exchange and Convertibility Problems. 


Nearly every country in the less developed areas of the world has 
currency control and export-import controls. Since the central govern- 
ments and the economies of these less developed countries have only 
limited resources and since they wish to devote these resources to de- 
velopmental projects, the import of goods and services for luxury 
purposes is curtailed. At the same time currency and other controls 
are established to maintain the soundness of the currency. These cur- 
rency controls can be extremely complicated and can also be shifted 
erratically within a very short period.’* Currency controls and export- 





12 The still rampant controversy attendant upon the seizure of enemy assets during 
World War I and World War II need only be mentioned. There is also the obvious 
question concerning when condemnation becomes expropriation or confiscation. 

13 The recent history of the control of the Philippine peso is illustrative of the 
point. Two years ago the peso was firmly pegged at two pesos to the dollar—a tax 
however was imposed by the Central Bank on the purchase of foreign currency. Sub- 
sequently the control system has gone through a rapid series of gyrations and now there 
are several different rates of exchange. In fact, a single transaction may be consummated 
at varying rates. 
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import controls can, and do, frequently preclude investments; they can 
also be used to induce and facilitate investments. 

Most investments are made with the primary purpose of earning 
income and remitting profits by way of dividends, interest or other- 
wise to the investor. If the currency control system precludes the re- 
mittance of income, then the incentive for investment has been drasti- 
cally reduced. Even in such circumstances some investments may con- 
tinue to take place when it is found that profits from pre-existing 
investments cannot be remitted. 


LacK OF KNOWLEDGE OF THE AREA IN WHICH 
THE INVESTMENT COULD BE MADE 


Although much of the business community is aware of conditions 
in the Western European countries and portions of Latin America, 
there is an overwhelming ignorance as to conditions and investment 
climate in the less developed countries of the world. Most business 
organizations have knowledge neither of the under-developed areas nor 
of the markets in those areas. It is axiomatic that lack of knowledge 
will tend to preclude an otherwise profitable investment being made. 
Among those factors which are unknown and which are required to 
be known in order to facilitate investment are the following: 


A. The Political Situation 


If the investor does not have knowledge and confidence in the 
political and international stability of a particular area, he is reluctant 
to invest his funds. Ordinary prudence requires that the investor not 
only know the geographical facts of the area, but also know the po- 
litical forces at work, the nuances of the political system, and the 
probability of the continuation of such economic and political stability 
as presently exists. The investor must also be aware in advance of 
the possibility that a nationalistic or chauvinistic government may im- 
pose a regime dictating that control of the investment be vested in the 
nationals of the country in which the investment is made.** He must 
also be aware of the impact of the cold war and of East-West relations 
on his investment. Otherwise, he may be caught between power poli- 
cies of the great powers. 


B. Lack of Knowledge of Market Conditions 
Statistical reporting in most of the less developed areas is not a 





14 The recent changes in the attitude of Canadians and the Canadian Government 
toward the U.S. Government are illustrative of what can happen. The tax imposed on 
remittances are being changed and a series of changes are being made in customs classi- 
fications to retard the import of U.S. capital equipment, 705 House of Commons Debates 
(Canada) 1002-1014 (daily ed. Dec. 20, 1960). 
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science. Indeed it is not even an art. In most of these countries, there 
is no reliable information as to either actual or potential market con- 
ditions. Frequently there is a total lack of any remotely reliable sta- 
tistical information as to production, consumption or requirements. 
There is often a lack of information as to cash income and as to foreign 
currency and even local currency available for the purchase of con- 
sumer or capital items. Faced with the complete lack of reliable in- 
formation, the investor is naturally reluctant to expend funds for the 
manufacture of a product when he does not know whether the market 
for the product exists or, indeed, whether it will exist in the next ten 
years. Obviously, under such circumstances, there can be neither pro- 
jection of earnings nor projection of sales. Consequently, prior to 
making a substantial investment, the investor must, through his own 
resources, make his own survey, and be guided accordingly. 


C. Legal and Financial Institutions 


Most investors in the U.S. are thoroughly familiar with our domes- 
tic, legal and financial institutions forming the framework within which 
the investment will be made, regulated and protected. An alien culture 
with an alien legal structure and unknown banking techniques and 
business customs often frightens the timid investor. If he is unaware 
of the local business ethics and the customs of the trade, he is quite 
naturally reluctant to enter the market, since he is well aware that he 
may find that his way of doing business will so alienate him from 
customers and suppliers that he cannot profitably operate. One of 
the most frightening things to the ordinary businessman is the prospect 
of facing alien courts and being subjected to the sanctions of an alien 
legal system. One need only recall the hue and cry raised in connec- 
tion with the subjection of U.S. servicemen to foreign tribunals in con- 
nection with crimes committed abroad to appreciate this fear.’° The 
unsophisticated American, perhaps because of our long insularity, 
somehow seems unable to comprehend that there is even a possibility 
that he can secure fair and equal treatment before the courts of one 
of the less developed countries. 


D. Labor Market 


It is axiomatic that labor costs, both direct and indirect, are fun- 
damental to the realization of reasonable earnings. Therefore, precise 
knowledge must be available as to labor costs. These cannot be deter- 
mined by simply examining a statistical summary of average wages in 





15 The frenzy and hysteria surrounding the proposition that a U.S. serviceman 
could be tried in a foreign court reached an abrupt climax in Wilson v. Girard, 354 US. 
524, 77 S.Ct. 1409. For a discussion of some of the underlying issues see 52 American 
Society of International Law Proceedings, 174 (1958). 
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any given location. Under many systems, the hidden benefits and 
indirect labor costs exceed the actual wages paid. There are fre- 
quently payroll taxes, both local and national, for welfare payments, 
as well as for other purposes. Finally, it may be customary in the 
area where the investment is to be made for the employer to furnish 
numerous benefits directly to the worker, such as medical care for 
himself and his family, food allowances or food in kind, maternity 
benefits, housing, schooling, care for dependents, etc. In order to cal- 
culate overhead costs and costs of production therefore, it is essential 
that the investor have precise knowledge of what he will be called upon 
to pay. 

The more sophisticated investor is also aware that the advent of 
a major capital project in a particular locality may very well drasti- 
cally affect a traditional subsistence economy. If the new investment 
is foreign controlled, there will be a natural tendency for the local 
population to endeavor to alter the labor cost pattern, often aided and 
abetted by local officialdom, with a resultant disproportionate infla- 
tionary spiral. 

Although the lack of knowledge in these areas continues, steps 
are being taken by the various government and international agencies 
to fill the void. The U.S. Department of Commerce has for some 
years published a series of periodicals and pamphlets endeavoring to 
disseminate information as to the investment climate and the tech- 
niques of investment in various foreign nations and areas. These pub- 
lications outline the basic conditions to be encountered and the proce- 
dures to be followed, but they are no substitute for firsthand knowl- 
edge or for first-class representation. One series is variously known as 
“Investment in Japan” or “Investment in Pakistan,” etc.’® These are 
semi-permanent compilations that cover the investment factors in a 
given country or area in depth. The Department of Commerce also 
publishes a series of pamphlets on how to establish a business in a 
particular country. These pamphlets are issued periodically and give 
the matter current but summary treatment.'* 

In addition, the Bureau of Foreign Commerce in the Department 
of Commerce maintains an adequately trained staff which conducts 





16 U.S. Department of Commerce, “Investment in India” (1953); “Investment in 
Turkey” (1956); “Investment in Indonesia” (1956); “Investment in Taiwan” (1959) ; 
“Investment in Mexico” (1955). Among the other countries and areas covered in this 
series are: Central America, Union of South Africa, Federation of Rhodesia and Nyasa- 
land, Australia, The Philippines, Nigeria, Paraguay, Japan, Peru, Venezuela, Pakistan, 
etc. 

17 This series is published as the World Trade Information Service. See e.g., U.S. 
Department of Commerce, World Trade Information Service, Economic Reports, “Invest- 
ment in Honduras, Part 1, No. 61-2. 
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continuing studies of the investment factors in particular countries 
and furnishes information on these to the investing public. Some of 
the personnel of this group in the Department of Commerce are as- 
signed from the Foreign Service and many have served overseas. The 
Bureau of Foreign Commerce is of invaluable assistance when up to 
date information is required with respect to some recent change in the 
laws or regulations of any given foreign country. It frequently occurs 
that the basic documentation can only be secured through this group. 
In addition, the Department of Commerce also publishes the Foreign 
Commerce Weekly which contains the most recent changes in cur- 
rency controls, fiscal policies and investment laws of the various for- 
eign countries.'* This weekly provides a current and up-to-date source 
for all new developments in the field. 

As pointed out previously, one of the basic deficiencies in the field 
of investment in the underdeveloped areas is adequate statistical re- 
sources and market information. The United Nations Special Fund, 
which was established in 1958 has as one of its principal purposes the 
development of such statistics. Its primary purpose is to investigate 
resources and requirements. Numerous studies have been undertaken 
of particular areas, their resources and their possibilities.’® 

The United States Department of Commerce and the United 
States Department of State both maintain personnel overseas whose 
function is to furnish advice and assistance to the potential investor 
in foreign areas. Unfortunately, however, in the opinion of many 
American businessmen, this advice and assistance has not been par- 
ticularly effective. Although the State Department will occasionally 
espouse the cause of an American business in a dispute with a foreign 
government, the more usual reaction is that United States governmental 
personnel should adopt a hands-off attitude. The complaint is fre- 
quently heard from the American businessman that he can secure more 
real assistance from the Canadian or Swiss Embassies than he can 
from his own Embassy. 

Both the International Cooperation Administration and the De- 
velopment Loan Fund maintain offices devoted to the problems of 
private enterprise,” from the standpoint of developing the private 
sector of the economies in the developing countries and of the stimu- 





18 U.S. Department of Commerce, “Foreign Commerce Weekly.” 

19 United Nations, Press Release GA/EF/628, 28 November 1960; United Nations, 
Press Release PM/3931, 28 November 1960. 

20 The International Cooperation Administration has a Deputy Director for Private 
Enterprise. Within his office there is an Investment Development Division, as well as 
the Investment Guaranties Division. The Development Loan Fund also has an office 
directed toward the stimulation of private enterprise and private investment. 
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lation of increased private U.S. business participation. One of the 
functions of these offices is the furnishing of advice, information and 
assistance to investors in the private areas. This assistance is con- 
centrated on those projects which have ICA or DLF support or which 
might have ICA or DLF support. 

Aside from these governmental and international agencies re- 
sources, there are also numerous groups in the universities and in pri- 
vate business which conduct investigation and research in these fields. 
The products of these researches and investigations are frequently 
available to the investing community and consequently add to the fund 
of knowledge available.*' 


FOREIGN AND UNITED STATES TAXES 


The lack of knowledge of the combined impact of U.S. and for- 
eign taxes can be a serious deterrent to overseas investment. In the 
first place, the investor must have knowledge of the local tax system. 
In some countries the tax systems bear little resemblance to that 
which is found here in the U.S. An income tax may be levied on the 
basis of anticipated earnings, rather than actual earnings. Again, the 
tax structure may be based predominantly on sales taxes, turnover 
taxes, production taxes and other so-called direct taxes. The investor 
must know the pattern and the impact of these taxes on his proposed 
investment. Beyond this, however, he must also be aware of the im- 
pact of U.S. income taxes. An analysis of this area is beyond the scope 
of this paper but it should be noted that this is one of the paramount 
problems which must be investigated prior to the making of an invest- 
ment. There are indeed those who insist that the tax consideration is 
the paramount factor in whether people invest overseas or whether 
they do not.*? This view is disputed by many authorities.* 





21 See, e.g., the volumes issued under the auspices of the Harvard Law School, 
International Program in Taxation; Southwestern Legal Foundation Institute on Private 
Investments Abroad (2d vol. 1960). 

22 A great number of businessmen questioned by the Department of Commerce 
placed tax questions high on the list of factors influencing investment. U.S. Department 
of Commerce, Bureau of Foreign Commerce, “Factors Limiting United States Investment 
Abroad” (1952); Statement Matthew W. Kust, “Hearings on the Mutual Security Act 
of 1958 Before the House Committee on Foreign Affairs,” 85th Cong., 2d Sess. 961-968 
(1958). 

23 Barlow and Wender, “Foreign Investment and Taxation” 289, 297; Statement 
of Stanley S. Surrey, Proceedings of International Investment Law Conference sponsored 
by the American Society of International Law, afternoon session, February 24, 1956, 
pp. 4-49 (1956). 
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Ways IN WHICH THE RIsk oF Loss OF THE 
INVESTMENT CAN BE DECREASED 


Many of the European nations operate exporter credit systems 
providing for government assumption or government underwriting of 
the so-called political risks, i.e., war, expropriation, confiscation, con- 
vertibility, and insurrection. Some of these credit systems also cover 
the so-called private risks, i.e., the actual risk of loss of the investment 
as a result of adverse business conditions or simple business failure. 

The United States, through its ICA Guaranty Program, provides 
a limited risk coverage through an insurance system of the so-called 
political risks.2* Although there has been considerable discussion in 
the U.S. of either a subsidy for exports or of a more extensive guar- 
anty program for private risks, no definitive action has been taken as 
of this time. It is interesting to note, however, that President Kennedy, 
in his message to the Congress, noted the problem of extension of ex- 
porter guaranties and of coverage of the private risk.*® 

The ICA coverage, limited though it is, has proved a significant 
boon to the investor in development projects. Under this program, 
which is administered by the Investment Guaranties Division of the 
Office of Private Enterprise, the United States Government, through 
the Export-Import Bank, guaranties investments in the less developed 
areas. These guaranties can cover the following risks: 

1. Expropriation and confiscation*® 

2. War?’ 

3. Convertibility”* 


There is no coverage for insurrection and civil war.*® The coverage no 
longer extends to investments made in the Western European countries 





24 The Investment Guaranty Program was originated as a part of the Marshall 
Plan to stimulate private activity in reconstruction programs. Economic Cooperation 
Act of 1948 § 11(b)(3), 62 Stat. 144 (1948). It is now authorized by 68 Stat. 846 
(1954), as amended, 10 U.S.C. § 1933(b) (4) (1958), as amended, 10 U.S.C. § 1933(b) (4) 
(Supp. I, 1959}. The procedures for the program are spelled out in a handbook pub- 
lished by the International Cooperation Administration, United States International 
Cooperation Administration, Investment Guaranty Handbook (1960), See Rivkin, 
“Investment Guaranties and Private Investment” 19 Fed. B.J. 357 (1960). 

25 107 Cong. Rec. 1705-1708 (daily ed. Feb. 6, 1961). 

26 68 Stat. 846 (1954), as amended, 22 U.S.C. § 1933(b) (4) (B) (ii) (1958). 

27 68 Stat. 846 (1954), as amended, 22 U.S.C. § 1933(b) (4) (B) (i) (1958). 

28 68 Stat. 846 (1954), as amended by 70 Stat. 558 (1956), as amended, 22 US.C. 
§ 1933(b) (4) (B) (ii) (1958). 

29 There have been various proposals to extend this coverage to include civil war 
and insurrection, but these efforts have been unsuccessful. Indeed the House of Repre- 
sentatives adopted language extending the coverage to losses “by reason of war, revolu- 
tion, or insurrection,” H.R. 10082, 84th Cong., 2d Sess. (1956); H.R. Rep. No. 2213, 
84th Cong., 2d Sess. (1956). 
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or Japan, since there is no longer any reason for the U.S. to underwrite 
investments in these larger areas of the world which have regained 
economic stability.*° 

Under the expropriation and confiscation guaranties, the U-S. 
Government will reimburse the investor if his property is confiscated 
or expropriated and remains so, without correction, for a one year 
period. The actions covered probably need not formally be called ex- 
propriation or confiscation, although there has been no history or in- 
surance payouts as yet against which definitive administrative policies 
on interpretation can be realized. 

The coverage under war risk extends to losses resulting from war 
but not including consequential damages.*’ It does not extend to losses 
from riot, civil disturbances nor to insurrection. Although this guar- 
anty would be of no great significance in the event of a thermonuclear 
cataclysm (and all insurance is likely to be meaningless if that takes 
place**), it does provide insurance against the results of a brush fire 
action. 

The convertibility coverage extends to the conversion of profits 
from the investment into dollars and also to the conversion of the 
original investment itself into dollars,** both at the rate at the time of 
conversion. It applies when the convertibility rules of the host coun- 
try are so changed as to eliminate the conversion of the investment 
and the profits. In other words, it is a guaranty that the convertibility 
rules will not be so changed as to prevent convertibility of earnings 
into dollars as a practical matter. 

The fee for each type of coverage under the ICA Guaranty Pro- 
gram is one-half of one percent of the investment.** This is obviously 





30 A 1959 amendment to the Mutual Security Act of 1954, as amended, 68 Stat. 832, 
as amended, 10 U.S.C. § 1731-1951 (1958), limited the areas where investment guar- 
anties might be made to areas approved by the President as furthering the development 
of the economic resources and productive capacities of economically underdeveloped 
areas... .” 73 Stat. 251, 10 U.S.C. (Supp. I, 1959). 

31 ICA, Investment Guaranty Handbook, 21 (1960). Only $676,053 of guaranties 
against war risk had been written out of a total guaranty coverage of $545,334,272 as 
of Sept. 30, 1960. 

32 Lehrer, Tom, “An Evening Wasted with Tom Lehrer” (1960). The follow- 
ing quotation is from his song dealing with a possible atomic holocaust and entitled 
“We Will All Go Together When We Go”: 

“No one will have the endurance to collect on his insurance; Lloyds of 

London will be loaded when they go.” 

33 70 Stat. 558 (1956), as amended, 10 U.S.C. 1933(b)(4)(B) (ii) (1958); ICA, 
Investment Guaranty Handbook, 13-16 (1960). 

34 The maximum statutory fee is 1% for each guaranty and 1% for each coverage. 
68 Stat. 846 (1954), as amended, 10 U.S.C. § 1933(b)(4)(E) (1958). Administratively, 
however, the fee charged has been fixed as one-half of one percent. ICA Investment 
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a very low rate for such extensive coverage. The combination of this 
low rate and of the excellent publicity program conducted by the ICA 
Guaranty Division, together with an increasing interest in international 
investment, has resulted in a very broad usage of the benefits of the 
program.*° 

The program is not operative in all of the less developed countries. 
Prior to the program’s becoming effective in any given nation, it is 
necessary that the U.S. and the host nation conclude a basic guaranty 
agreement providing for the operation of the program in that coun- 
try.** Some nations, for policy reasons of their own, do not wish to 
conclude any guaranty agreement. Other nations refuse to enter into 
agreements with the U.S. with respect to certain coverages, since the 
host nation may believe that such a provision would infringe on its 
sovereignty. This would result from the fact that the host government 
must agree that it will accord the United States equal treatment with 
respect to subrogated claims.** Consequently, some foreign govern- 
ments have felt that they could not limit their scope of action even 
though the failure to institute the guaranty program might result in 
less U.S. investments. 

The procedures under the program are relatively simple. Anyone 
who is proposing to make an investment simply writes the ICA Guar- 
anty Division, requesting approval in principle for a proposed invest- 
ment. If the investment meets the required criteria, then the Guaranty 
Division issues a so-called “no prejudice” letter which in effect pro- 
vides that any funds expended from the date of the “no prejudice” 
letter may be included in the guaranty coverage. Later, formal appli- 
cation is made on a very simple form,** and if the investments meet the 
clearly formulated tests, such as American ownership, a guarantee (in- 
surance) contract will be issued.*® 


Lack oF CAPITAL 


Without capital, there can be no investment. 
The larger corporations are well aware of investment possibilities 
AL 





Guaranty Handbook, 16, 19, 23 (1960). There is also a lesser fee of one-fourth of one 
percent for so-called stand-by guaranties of convertibility. Jd. at 16. 

85 As of September 30, 1960 a total of $545,334,272 had been written and 
$1,207,017,771 were in process. Statistics supplied by Office for Private Enterprise, 
Investment Guaranties Division, ICA. 

36 The typical agreement provides inter alia that the foreign government approval 
will be secured for all guarantied projects, that the U.S. Government may be subrogated 
to any claims arising from losses. ICA Specimen Agreement (1957). 

37 [bid. 

88 ICA Form ICA-20-2(4-57). 

39 International Cooperation Administration Specimen Currency Convertibility 
(Equity) Contract (1957). 
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abroad and have no great difficulty in securing capital either from 
their own resources or by borrowing. This is not true, however, with 
respect to the small and the medium-sized corporations; indeed, it is 
not true with respect to the largest corporations when it comes to 
major undertakings, such as the Volta River Project and other hun- 
dred million dollar projects. 

When the medium-sized investor looks for capital for an over- 
seas investment there are three principal sources of private funds. The 
first is the relatively small number of internationally minded banks. 
The second is the international investment companies such as Trans 
Oceanic-AOFC, and the third is the pool of private risk capital. If 
the investor is not thoroughly established and if the investment does 
not look completely secure the banks are unavailable; indeed, they are 
frequently unavailable, even if the investment is sound and the in- 
vestor is well known. The international investment companies per- 
form a real service, but the resources of these groups are comparatively 
small and for this reason only the most gilt-edged proposal will re- 
ceive consideration. When the investor turns to the pool of private 
risk capital he frequently finds that the demands in terms of interest 
rates, discounts, premiums and repayment terms, make the use of this 
source prohibitive. Again, the number of persons willing to invest 
funds in such foreign undertakings is small. 

There is, however, another major source of funds for overseas 
development which is the U.S. governmental agencies and international 
lending agencies. Among these agencies are the following: 

. The U.S. Export-Import Bank 

. The U.S. Development Loan Fund 

. The U.S. International Cooperation Administration 

The International Bank for Reconstruction and Development 
The International Finance Corporation 

The International Development Association 

The Inter-American Development Bank 


NOM ON 


The Export-Import Bank 
The Export-Import Bank, which was established in 1934, origi- 
nally had as its primary purpose the financing of export transactions 
with the end in mind of stimulating U.S. exports.*° During the days 





40 The Export-Import Bank of Washington, a Government Corporation now oper- 
ates under the authority of the Export-Import Bank Act of 1945, 59 Stat. 526, as 
amended, 12 U.S.C. § 635 (1958). The Bank was originally organized as a District of 
Columbia banking corporation under Ex. Ord. No. 6581 of Feb. 2, 1934 and was con- 
tinued as an agency of the United States Government by 49 Stat. 4 (1935). Export- 
Import Bank of Washington, “Report to the Congress, 1934-1959” (1959); Export- 
Import Bank of Washington, Press Release October 4, 1959. 
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preceding the Marshal Plan, it was also used as the vehicle for large 
scale loans to the European countries. As the years went by, how- 
ever, the Export-Import Bank has become more heavily engaged in 
development activities.* 

There are three forms of financing available for development proj- 
ects. The first of these is the so-called project loan, under which the 
Eximbank makes substantial sums of dollars available to a foreign 
entity (which can be an American subsidiary) for projects overseas. 
The requirements of this type financing are exceedingly stringent. The 
loan application and the procedures which are followed closely paral- 
lel those used in regular banking transactions. The applicant for a 
loan must file complete and detailed engineering, financial and market 
data. He must demonstrate through the means of market surveys and 
economic feasibility studies the practicality of the proposed project.** 
The Bank’s engineers and the Bank’s economists thoroughly analyze 
the proposal and in many instances require extensive and basic revi- 
sions in the project prior to the granting of a loan. In general, the 
Export-Import Bank tends to confine its loan activities to what are 
essentially bankable transactions, apart from the length of the loan 
and the fact that the enterprise is located in a foreign country. 

All loans are made in dollars except for so-called Cooley Loans, 
which will be discussed below. Repayment is in dollars and interest 
rates and credit terms approximate those of the commercial banks. 

Another form of developmental financing available under Export- 
Import Bank procedures is the so-called medium-term credit financ- 
ing.** Under these procedures the Export-Import Bank will lend 
funds up to approximately five years if a commercial banking institu- 
tion will assume a part of the loan. In such cases, the Export-Import 
Bank will usually rely solely on the commercial and financial judgment 
of the commercial lending institution. 

The third form of financing available from the Export-Import 
Bank are the so-called Cooley Loans. The Agricultural Trade Devel- 
opment and Assistance Act of 1954, as amended (Public Law 480) ,** 
provides for the sale of United States surplus agricultural commodities 
under prescribed conditions to foreign countries in return for local 
currencies of the purchasing nation. These local currencies received 





41 In 1960, new long term project and development loans amounted to $641 million 
out of total loans and guaranties issued that year of $897 million. Export-Import Bank 
of Washington, “Eximbank Reports,” January 1961, 2. 

42 Export-Import Bank of Washington, “Application for Eximbank Participation 
in Financing Export of Products of U.S. Origin” (1960). 

43 Export-Import Bank of Washington, Press Release, March 17, 1960. 

44 Agricultural Trade Development and Assistance Act of 1954, as amended (P.L. 
480), 68 Stat. 454, as amended, 7 U.S.C. § 169-1736 (1958) (Supp. I, 1959). 
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for such sales belong to the United States but may be used only pur- 
suant to the terms of the agreements under which such sales are made. 
Section 104(e) of the Act specifies that a portion of the proceeds of 
such sales shall be used for loans to United States business firms and 
their branches, subsidiaries and affiliates for business development and 
trade expansion.*® Loans made pursuant to this provision are admin- 
istered through the Export-Import Bank and the procedures and re- 
quirements for such loans are essentially similar to the requirements 
for a project loan.*® 


The Development Loan Fund 


The Development Loan Fund was established in 1957 for the pur- 
pose of making so-called “soft loans” for developmental projects.*7 A 
soft loan is not necessarily a bad loan, but rather one where the repay- 
ment terms are easier than they would be under a bank loan and 
where the loan is not bankable commercially. Since its inception it has 
loaned approximately $1.8 billion for these purposes. The loan appli- 
cation technique*® is essentially similar to that of the Export-Import 
Bank except that the requirements are not quite so rigid and the appli- 
cant is therefore allowed more flexibility. Furthermore, the Develop- 
ment Loan Fund is less apt to dictate the financial and engineering 
details of a given project. Loans made by the Development Loan Fund 
may extend for a period of up to twenty years. The interest rate 
charged for private projects and for money earning projects is that 
used by the Export-Import Bank. For so-called infrastructure loans 
which do not earn income, the interest rate is lower. The distinguish- 
ing feature of the Development Loan Fund loan is that it may be, de- 
pending on the circumstances, repayable in local currency rather than 
in dollars.*® This feature permits the making of loans in countries 
where the prospect of earning foreign currencies is so small that an 
investment would not otherwise be feasible. 





45 Agricultural Trade Development and Assistance Act of 1954, as amended (P.L. 
480), 68 Stat. 454, 7 U.S.C. § 1704(e) (1958). 

46 Export-Import Bank of Washington, “Foreign Currency Lending” (1958). 

47 Mutual Security Act of 1954, as amended, 70 Stat. 566, 22 U.S.C. § 1870 (1958) ; 
71 Stat. 357, as amended, 22 U.S.C. § 1871 (1958); 74 Stat. 135, P.L. 86-472, Ch. II 
§ 202(a). 

48 United States Development Loan Fund, “Development Loan Fund” (1958). 

49 The Development Loan Fund had, as of February 28, 1961, committed $1,844 
million to loans and guaranties. Firm loan or guaranty agreements had been signed 
covering $1,545.9 million. Of the former amount $1,434.7 million is repayable in local 
currencies, $346.7 is repayable in hard currencies, ie., dollars, pounds, etc. and the 
balance has not been determined. Source: U.S. Development Loan Fund, Office of 
Secretary-Treasurer. 
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The International Cooperation Administration 


The International Cooperation Administration is not primarily a 
loan organization. Originally, loans to the less developed areas were 
made through the aegis of the International Cooperation Administra- 
tion but in 1959 it was determined that the ICA would confine itself 
to activities other than loans for development projects. Nevertheless, 
the ICA does continue to make some loans for this purpose and also 
to make some grants. The extent of activities of the ICA, including 
technical assistance,” the furnishing of defense support,’ the fur- 
nishing of so-called special assistance.** Its other innumerable ac- 
tivities are beyond the scope of this paper. Nevertheless, the ICA 
plays a vital role in overseas investment. For example, the Develop- 
ment Loan Fund has funds itself to finance economic feasibility 
studies, engineering surveys, etc. Where a project seems to be prom- 
ising and the borrowers and the host countries do not have resources 
available for such studies the ICA may, in some cases, through its 
technical assistance program or through other means, finance such 
studies. Again, in certain instances where a particular project has 
official government participation or official government approval, the 
ICA may through one of its financial assistance programs finance a 
portion of the project. It may either by loan or by grant, to the for- 
eign country, assume a portion of the cost of equipment or services. 
Again, it may be found that it is necessary to have additional training 
for the managerial and technical personnel who will operate the plant 
or facility once it is established. The ICA technical assistance pro- 
gram will, in many instances, finance training of personnel in the 
United States or elsewhere, or, in some cases, finance the sending of 
technical personnel to effect “on the spot” training. 


The International Bank for Reconstruction and Development 


The World Bank was established for the purpose of effecting re- 
construction in Europe and other areas of the world following World 
War II as well as for developmental activities in other areas.** The 
development aspect has become paramount. This international agency, 
which as of March 1960, had 49 nations as members, has tended to 


50 Mutual Security Act of 1954, as amended, 68 Stat. 841, 842 as amended, 22 
US.C. § 1891-1894 (1958, Supp. I, 1959). 

51 Mutual Security Act of 1954, as amended, 68 Stat. 838, as amended, 22 U.S.C. 
§ 1841 (1958, Supp. I, 1959). 

52 Mutual Security Act of 1954, as amended, 71 Stat. 360, as amended, 22 US.C. 
§ 1920 (1958, Supp. I, 1959). 

53 “Text of Articles of Agreement, International Bank for Reconstruction and 
Development,” Staff of House Foreign Affairs Committee, Staff Memorandum on Inter- 
national Lending Agencies, 86th Cong., 2d Sess. 47-68 (1960). 
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concentrate on major capital development. By and large, it has 
eschewed the smaller projects. Any project undertaken by the World 
Bank requires the endorsement and support of the foreign government 
concerned. It has tended to concentrate on major projects, such as 
combined hydroelectric and irrigation projects, major transportation 
undertakings, and the like, although it has on occasion participated in 
industrial projects. These industrial projects have usually been of 
such a size and of such character as to be beyond the reach of the 
small or medium-sized investor. The procedures for the World Bank 
are again somewhat similar to commercial banking practice and the 
approval or disapproval of a loan, as well as the processing of the 
loan through that institution, is roughly similar to that found in any 
large banking organization. 


The International Finance Corporation 


The International Finance Corporation, which has a capital of 
$100 million, was formed as an offshoot of the World Bank to stimu- 
late private projects of a smaller size.°* Contrary to the requirement 
of the World Bank that a government endorse a project or espouse a 
project, governmental participation will preclude approval of any 
project in the International Finance Corporation. The International 
Finance Corporation makes an investment in return for which it takes 
stock options, convertible debentures, etc., as part of its assistance 
and, at the same time, loans funds to the enterprise. Thus, the cost 
of the assistance is higher than that of other “aid institutions,” but 
lower than financing available in the local country. While the IFC 
avoids direct equity interests, such as the acquisition of common stocks, 
which would give it ownership participation, it is currently proposing 
that it be authorized to invest directly in common (voting) stock. 


The International Development Association 


The International Development Association is a second offshoot 
of the World Bank.” No loans have as yet been made. Its purpose 
is the furtherance of international development and it is contemplated 
that any loans made will be softer in their terms and requirements than 
the World Bank or the IFC. It can best be described as the interna- 
tional counterpart of the DLF. 





54 “Text of Articles of Agreement, International Finance Corporation,” Staff of 
House Foreign Affairs Committee, Staff Memorandum on International Lending Agen- 
cies, 86th Cong., 2d Sess. 100-112 (1960). 

55 “Text of Articles of Agreement, International Development Association,” Staff 
of House Foreign Affairs Committee, Staff Memorandum on International Lending 
Agencies, 86th Cong., 2d Sess. 144-161 (1960). 
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The Inter-American Development Bank 


The Inter-American Development Bank has just recently made its 
first loans. It is an organization whose membership comprises the vari- 
ous members of the Organization of American States. Its purpose is to 
facilitate development in the less developed areas of Latin America.” 
The procedures and the techniques are closely parallel to those of the 
Development Loan Fund. Loans may be repayable in either dollars 
or in local currencies of the borrowing country. The interest rates and 
the terms of loans will probably follow closely those utilized by the 
Development Loan Fund. 


Utilization of Governmental and International Credit Facilities 


If an individual or a corporation is contemplating the establish- 
ment of a plant or facility overseas, and requires capital, the solution is 
not to simply walk into one of the lending agencies and request a loan. 
The first step in the procedure is to establish the requirements for the 
new undertaking by means of market surveys and economic feasibility 
studies. Depending upon the outcome of such studies, the next step is 
to develop the necessary engineering and technical data, including site 
selection, plant layout, pro forma balance sheets and basic engineering 
design. Once these steps have been accomplished, the investor must 
then prepare its financial plan and select the lending institution which 
under the circumstances is available to consider financial assistance. 
As pointed out previously, he may be able to secure financing for some 
of the above preliminary steps through the International Cooperation 
Administration or through the agency of some philanthropic founda- 
tion. The selection of the agency involved depends upon the require- 
ments of the transaction. There follows for ready reference a sum- 
mary of the lending policies and of the organization of the various 
international lending agencies prepared by the Development Loan 
Fund. 

The investor will find that at all of the above agencies the debt 
equity ratio must generally be at least 50-50. If the transaction will 
earn dollars or other foreign exchange, and if it approximates a com- 
mercially bankable transaction, then the choice will be the Export- 
Import Bank. If, however, the proposed investment would not meet 
commercial banking criteria or if it will not earn substantial amounts 
of dollars or other hard currencies, then the choice must lie among the 
remaining lending agencies. 

All of the United States lending agencies now require, except in 





56 “Articles of Agreement, Establishing the Inter-American Development Bank,” 
Staff of House Foreign Affairs Committee, Staff Memorandum on International Lending 
Agencies, 86th Cong., 2d Sess, 118-143 (1960). 
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unusual circumstances, that the equipment and services financed be of 
American origin; therefore, if it is proposed to utilize European or 
Japanese equipment, the approach must be to one of the international 
lending agencies, or to European government credit facilities. On the 
other hand, if the investor is willing to utilize all American equipment 
and services, the choice between the international and the United 
States lending agencies is not so important. 

Once it has been determined to which agency the application will 
be made, the loan application is then drawn in accordance with the 
requirements of the particular lending agency. Some of the agencies 
require a particular format, but each agency has its own requirements 
as to what must be included in the loan application. The content of 
the application will frequently determine the ultimate success. After 
the application has been received by the lending agency, it will then 
usually be reviewed by a policy or steering committee to see whether 
the requested loan meets the criteria of the particular agency. If it does, 
it is then referred to a loan committee comprised of an economist, an 
attorney, an engineer, and other appropriate personnel. The loan com- 
mittee will then review the application in minute detail. The loan com- 
mittee will almost inevitably request additional information and addi- 
tional detail from the loan applicant. It will also frequently recom- 
mend to the applicant that he alter the terms of his request either as 
to financial structure or as to engineering detail. After the loan com- 
mittee has completed its consideration of the application, it will then 
make its recommendations to the governing body of the institution, 
which will then approve or disapprove the application. 

Within the framework of the above outline, there are infinite vari- 
ations as to nuance and as to detail. In many cases, a knowledge of 
the procedures and of the attitude of the agency concerned is vital to 
the successful prosecution of the application. In some cases, the appli- 
cant may also be able to tie in more than one agency in a given project. 
For example, he may turn to both the International Finance Corpora- 
tion and the Export-Import Bank to provide funds for the expansion 
of production of the raw material, or he may then turn to another of 
the lending agencies for the funds for the construction and operation 
of the actual facility. He may, in turn, secure a portion of the required 
funds for surveys from the International Cooperation Administration 
or if there is foreign government participation in the foreign country, 
some of the actual materials and equipment required might be financed 
through the International Cooperation Administration. 


A Word to the Future 


Whatever the risks, however strange the financial, political and 
business mores of the developing countries may be, the possibility of 
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substantial profits will inevitably produce increased investments by 
American companies in developing countries. 


From a foreign policy point of view this is good, provided the 
American investor conducts himself properly, always recognizing that 
his conduct will contribute to the shaping of the attitudes of the peo- 
ples in the developing countries toward the United States. The Amer- 
ican investor must thus recognize that there is more at stake in the 
success of the investment, and the means by which he attempts to 
achieve success, than his investment dollars and potential profits. 


On the other side of the coin, the United States Government must 
also recognize that the role it plays in inducing private American in- 
vestments abroad can be substantially increased and its methods im- 
proved. First, the confusion of policies among financing and lending 
agencies can be eliminated; perhaps this will be realized, or at least 
mitigated, if and when President Kennedy’s proposed reorganization 
of the ICA and DLF is approved by the Congress. Further, where use 
is made of DLF funds, the role and responsibility of the private par- 
ticipants, the investor and its financing institution, can be increased. 
One way this can be accomplished is to make meaningful the authority 
of the Development Loan Fund to guarantee investments abroad.” 
A proper and extensive utilization of this authority would place great- 
er responsibility on the investor and the American private financing 
institution to determine the economics of the project; properly admin- 
istered, it would make possible additional aid out of appropriated 
funds, since less than 100% of the amounts so guaranteed would have 
to be set aside by the Development Loan Fund. 

Perhaps most important, however, for both the investor and for 
our country will be the active recognition of the fact that the invest- 
ment must primarily be for the benefit of the developing country; that 
our flag, in the old sense of the British Empire, does not follow the 
investment and it assists only in directing it to the foreign shore, not 
in controlling it once there. But our flag should join that of the local 
country, not only in developing a climate for investment, but in creat- 
ing a continuing climate for local respect of the basic advantages of 
private enterprise. You cannot defeat communist infiltration by nega- 
tively proclaiming that the communist system is not best for the 
emerging nations. The actual on the spot demonstration of the opera- 





57 The basic authority of the Development Loan Fund, as originally enacted, Sec. 6 
of the Mutual Security Act of 1957, 71 Stat. 357, contained a provision authorizing the 
Development Loan Fund to make guaranties. 22 U.S.C. 1873(b) (1958). The provision 
was not clear as to whether a 100% reserve must be maintained against such guaranties. 
In 1959 a provision was added making it clear that the Development Loan Fund could 
in fact maintain fractional reserves, 73 Stat. 248, 22 U.S.C. 1873(b) (1958, Supp. I, 1959). 
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tions of a properly conducted private enterprise system is the best, if 
not the only way, to induce adherence to our way of economic life in 
the cold war. To do this, we must assist these countries in establishing 
financing systems, patent, trademark and copyright protection, protec- 
tion against unfair trade practices and the formation of abusive cartels 
and trusts, and so forth, but always geared to their, and not our, mores 
and philosophies. It is not our official protection to our private invest- 
ments that is required; it is our willingness officially to assist them in 
developing their own brand of private economic system to which our 
private American investors must conform. 











AMERICAN INTERVENTION IN CUBA AND THE 
RULE OF LAW 


By RicHarp A. FaLk* 


With regard to human affairs—not to laugh, not to cry, 
not to become indignant, but to understand. 


BENEDICT DE SPINOZA 


I. THe Cotp War AND THE RULE oF LAW 


The United States sponsorship of the unsuccessful rebel invasion 
of Cuba in April 1961 has temporarily climaxed the steady deteriora- 
tion of Cuban-American relations that has taken place since the advent 
of Castro on January 1, 1959. This article makes a provisional inter- 
pretation of these events, emphasizing their significance for the future 
role of law in the resolution of disputes between nations in the Western 
Hemisphere. 

It may be useful to suggest the broader relevance of the rebel 
invasions as an introduction to what intends to be primarily a case 
study. It is basic, for instance, to understand the extent to which the 
Cold War influences the formation of national policy in a situation in 
which our leaders regard political considerations as conflicting with 
legal commitments. 

It is quite evident that United States hostility to Castro was 
premised upon the assumption that Cuba had become, for practical 
purposes, a Communist nation closely allied with the Soviet power 
bloc. As such, Cuba had switched sides in the Cold War’ and had 
established in the hemisphere a Communist beachhead of enormous 
psychological, if not political, potency.” This was regarded as endan- 
gering hemispheric solidarity and stability, as well as opening the 
way for Communist expansion in Latin America. Does the pressure 
of the Cold War make it legitimate for the United States to act with- 
out legal restraint in relation to Castro’s Cuba? This somewhat over- 
states the critical issue raised, it seems to me, by American inter- 
ventionary conduct in the internal affairs of Cuba. It points, however, 
to the dilemma created for American policy-makers. 





* Associate Professor, College of Law, Ohio State University. 

1 Schwarzenberger, “Hegemonial Intervention,” 18 YB World Affairs 236, 261-263 
(1959). 

2 See e.g., Mills, Listen Yankee, 179-182, 187-189 (1960); Fitzgibbon, “The 
Revolution Next Door: Cuba,” 334 Annals 113, 120-121 (1961); Berle, “The Cuban 
Crisis,” 39 Foreign Aff. 40 (1960); Wymberley, “Forces of Change in Latin America,” 
44 Dep’t. State Bull. 251, 253 (1961); Huberman and Sweezy, Cuba, Anatomy of a 
Revolution, 145-157 (1961) ; Draper, “Cubans and Americans,” 94 Encounter 59 (1961). 
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For the urgency of the Cold War must be balanced against the 
advocacy by the United States of the rule of law in world affairs.* 
Senator Warren Magnuson expressed our national sense of mission 
when he said that “I have long felt that the United States . . . should 
stimulate among all nations a dependence upon the rule of law in 
international dealings.”* And almost without exception our national 
leaders have urged that law represents the one alternative to force in 
international relations.° For example, in 1947 Senator Robert Taft 
observed that, “I do not see how we can hope to secure permanent 
peace in the world except by establishing law between nations and 
equal justice under law.”* And former President Eisenhower in an 
important address on the rule of law given in 1959 at New Delhi 
suggested that,“ ... the time has come for mankind to make the 
rule of law in international affairs as normal as it is now in domestic 
affairs.”’ There is a widespread awareness that international uses of 
force gravely heighten the risks of nuclear catastrophe. This awareness 
gives sentiments expressing a plea for adherence to law in world affairs 
a relevance to the politics of survival and national interest that was 
not present earlier in our history.* The rule of law in world affairs 
has today become a serious objective of “practical men.” The Cuban 
crisis arose from a situation in which the demands of the Cold War 
were perceived as conflicting with conduct in accord with the rule 
of law. The United States, it would seem, resorted to indirect inter- 
vention which was explicitly prohibited by several applicable treaties.® 
The strategy of fighting the Cold War was accorded precedence over 
legal obligations by leading American policy-makers in both major 
political parties. Such a course of national action is part of a more 
general trend away from a law-oriented approach to international 
affairs by the United States when Cold War issues are presented. 
Notable examples are provided by the overthrow of the allegedly 





3 Two interesting recent statements are found in Bishop, “The International Rule 
of Law,” 59 Mich. L. Rev. 553 (1961) and in Douglas, “The Rule of Law in World 
Affairs” (1961). 

4 Quoted in ABA, Special Committee on World Peace Through Law, Compilation 
of Quotations 11 (Jan. 1960). 

5 For representative examples see Compilation, op. sit., note 4. 

6 Jd. at 11. 

7 Eisenhower, Peace with Justice, 193 (1961). 

8 This point is the central point of a paper presented at September 1961 Annual 
Meeting of the American Political Science Association: Falk, Impacts of Revolutionary 
Nations Upon the Growth of International Law. See also, Jessup, The Use of Interna- 
tional Law, 8-29 (1959); Brown & Real, Community of Fear (1960); Millis, A World 
Without War (1961); Millis, Permanent Peace (1961). 

® See infra, Section IV, pp. 37-65, for a detailed argument in support of this con- 
clusion. 
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pro-Communist Arbenz government in Guatemala in 1954*° and the 
U-2 incident in 1960."! Additional conduct by the United States in- 
dicates a reluctance to implement our frequent pledges to promote 
the growth of world law: retention of the Connally Amendment, a 
political approach to the recognition of new goverments (e.g. Peking 
China),’* and an unwillingness to seek legal standards in advance of 
behavior in connection with the use of espionage satellites in outer 
space.'* This national trend is alarming in view of the choice that 
exists between force and law in the conduct of foreign affairs. The 
Cuban dispute imposed upon our leaders the burden of choosing 
between legal norms and the apparent promotion of the American 
position in the Cold War. It is possible, in view of the political 
failure of the interventionary tactics, that strict compliance with 
law might have maximized the United States’ position in the Cold 
War; nonintervention in other words, might have been the most 
effective way to cut our losses in Latin America as a consequence of 
Castro’s defection from the West. 

The following factors then, seem central to an understanding of 
the official United States response to Castro: the use of force is the 
alternative to the rule of law; the use of force increases the risk of 
nuclear war; legal restraint paralyzes the United States in its effort 
to wage the Cold War; national leaders seem influenced more by 
Cold War considerations than they do the struggle to extend the 
rule of law. 

Part of the purpose of this essay is to show that this is a very 
dangerous and unnecessary way to comprehend most contemporary 
international situations. It is essential that we as a nation discover 
the practical value of legal self-restraint and that we find lawful ways 
to promote our political interests. For instance, it is essential that 
we help, rather than hinder, social revolutions in Latin America so 
that radical elites will not be led to the Soviet bloc as the only avail- 
able source of support; specifically, Castro might have been allowed 
to develop his internal social program in such a way that Cuba would 
not have been led to identify with the communist cause in world 
affairs, and this might have avoided the pressures that led the United 
States to follow a course of dubious legality. A clear distinction be- 





10 See Graber, Crisis Diplomacy 243-245 (1959) [hereinafter cited as GRABER]; 
Thomas and Thomas, Non-Intervention 297-299 (1956) [hereinafter cited as THOMAS]; 
Falk, “The United States and the Doctrine of Non-intervention in the Internal Affairs 
of Independent States,” 5 How. L. J. 163, 181-183 (1959). 

11 Wright, “Legal Aspects of the U-2 Incident,” 54 Am. J. Int'l L. 836 (1960). 

12 Cf., H. Lauterpacht, Recognition in International Law (1947). 

13 See report of U.S. position on Samos (espionage satellite) in N.Y. Times, Oct. 
11, 1960, p. 12, col. 1. 
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tween socialism and communism might help us to make a more rational 
balance between the Cold War and the rule of law.’* 


The use of supranational institutions is expected to exert control 
upon the conduct of states in the world. However, a further negative 
lesson of the Cuban experience is the marginal importance of the 
Organization of American States to the United States policy of keeping 
communist elites from gaining control of governments in the hemi- 
sphere. Although all Latin American countries are willing to condemn 
the international communist movement as interventionary when it 
extends its activities to the Western Hemisphere, the stronger OAS 
nations of South America are unwilling to take collective action to 
overthrow such a government by coercion. This unwillingness was 
expressed first at Caracas in relation to Guatemala, and more signif- 
icantly, throughout the Cuban crisis. The South American states are 
more concerned with defending the concept of nonintervention than 
with acting jointly to root out communist control. The United States 
is strongly disposed to view the need to act against the communist 
menace as more pressing than to guard states against intervention. 
In fact, the United States has consistently urged at OAS meetings 
that collective responsibility was a necessary complement to the re- 
nunciation of unilateral intervention as it had been practiced by the 
United States during the latter decades of diplomacy under the Monroe 
Doctrine.** One way, then, to view the Cuban crisis is to regard it as 
the American reaction to the failure of the OAS to carry out its 
duties of collective action. Such thinking appears to have been dom- 
inant in President Kennedy’s mind when he said in an important 
address to the American Society of Newspaper Editors: 


. . . [L]et the record show that our restraint is not inexhaustible. 
Should it ever appear that the inter-American doctrine of non- 
interference merely conceals or excuses a policy of nonaction—if 
the nations of this hemisphere should fail to meet their commit- 
ments against outside Communist penetration—then I want it 
clearly understood that this Government will not hesitate in meet- 
ing its primary obligations, which are to the security of our 
Nation.’® 





14 That is, a program of radical social change in the direction of “socialism” 
should not necessarily threaten the United States’ position in the Cold War. This is 
illustrated by the political affiliations of such “socialist” nations as Israel, Uruguay, 
and Yugoslavia. In fact, it is felt, that socialism is a stabilizing, Communist-resisting 
tendency in the newly developing parts of the world, and should therefore be actively 
encouraged by the United States. 

15 Miller, “Nonintervention and Collective Responsibility in the Americas,” 22 
Dep’t. of State Bull. 768 (1950). 

16 Kennedy, “The Lesson of Cuba,” 44 Dep’t. State Bull. 659 (1961). 
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The significance of this assertion of policy by our President can hardly 
be stressed enough. It makes a residual claim to act unilaterally in 
the event that the OAS fails to act collectively. It remains to be seen 
what the future will hold for this new expression of American foreign 
policy (identified here as “The Kennedy Doctrine’) in the Western 
Hemisphere.’* It is evident that the United States does not feel that 
its national interests in the Cold War are currently protected by the 
collective machinery of the OAS. This political conclusion must be 
considered in light of the American legal pledge to use the OAS in the 
event that coercive action is needed to overcome communist control 
in a Latin American country. This represents, then, a second dimension 
of the perception by American leaders of the conflict between legal 
and political considerations in the Cold War. 

The instability created by the Cuban events is further revealed 
by the Soviet response. Premier Khrushchev and the Soviet press 
emphasized generally the United States role in the violation of Cuban 
sovereignty that resulted from the interventionary attempt to over- 
throw Castro. But more significant is the stress upon reciprocity in 
Premier Khrushchev’s Message to President Kennedy on April 22, 
1961: 


Mr. President, you are taking a very dangerous path. Think about 
it. You speak about your rights and obligations. Certainly, every- 
one can have pretensions to these rights or those rights, but then 
you must also permit other states to base their acts in analogous 
instances on the same kind of reasons and considerations.’* 


If the United States can intervene to counteract the danger of Soviet 
domination in Cuban affairs, certainly then, the United States is 
foreclosed from objecting if the Soviet Union intervenes in Turkish 
or Pakistani affairs to thwart American domination. Khrushchev put 
it this way: 
You declare that Cuba is allegedly able to use its territory for acts 
against the United States. This is your assumption, and it is not 


based on any facts. We, however . . . are able now to refer to 
concrete facts and not to assumptions: In some countries border- 
ing directly on the Soviet Union . . . there are governments which 


have put their territory at its [the United States] disposal to 
accommodate American military bases there. 





17 It may not contribute a new operating policy to governmental relations in the 
hemisphere, especially in view of the Cuban mishap. Thus the Kennedy Doctrine might 
amount to no more than an ad hoc formulation made under the pressure of events. 
It was part of an address made while the Cuban invasion was still going on. 

18 “Mr. Khrushchev to President Kennedy,” (unofficial translation of message date 
April 22, 1961), reprinted in 44 Dep’t. State Bull. 664, 665 (1961). 
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The conclusion is then deftly drawn: 


If you consider yourself to be in the right to implement such 
measures against Cuba which have been lately taken by the United 
States of America, you must admit that other countries, also, do not 
have lesser reason to act in a similar manner in relation to states 
on whose territories preparations are actually being made which 
represent a threat against the security of the Soviet Union. If you 
do not wish to sin against elementary logic, you evidently must 
admit such a right to other states.!® 


I have quoted from Khrushchev’s response at this length because 
it seems to touch so directly upon the role of law in the context of the 
Cold War—namely, to specify mutual limits upon national behavior 
so as to prevent outbreaks of international violence. Khrushchev’s argu- 
ment is based upon the idea that minimum world order arises from 
reciprocal self-restraint on the part of states in the world, and that 
this order depends upon mutuality of compliance. If one nation exceeds 
the prevailing limit, then it licenses other nations to do the same thing. 
This is a distinctive quality of the law-behavior of a decentralized 
political order in which power is horizontally” distributed. Contrast 
the domestic vertical order in which a violation of a legal standard 
by one citizen leads the state to impose direct, coercive sanctions 
upon the violator. There is no general notion in domestic society 
that because others violate the law, say against homicide or rape, I 
am entitled to do the same; however, a vertical order occasionally 
behaves like a horizontal order, as when it enacts widely unpopular 
laws. Reciprocity undermined the usual fidelity of Americans to law 
during the prohibition era. In contrast, a horizontal order will behave 
like a vertical legal order if an overwhelming consensus favors the 
enforcement of a legal rule against a violator; this is one way to 
examine the effectiveness of the response in the United States to the 
Suez invasion initiated by France, Great Britain, and Israel in 1956.”" 
Generally, however, the international legal order depends on the hori- 
zontal restraints imposed by considerations of reciprocity if it is to 
be effective. 

President Kennedy seemed to hint that the Soviet intervention 
of 1956 in Hungary was a horizontal precedent for prospective Amer- 
ican intervention in Cuba when he said: 


Should that time come [for an American intervention] we do not 





19 bid. 
20 Falk, “International Jurisdiction: Horizontal and Vertical Conceptions of Legal 


Order,” 32 Temp. L.Q. 295 (1959). 
21 Falk, “Jurisdiction, Immunities and Act of State: Suggestions for a Modified Ap- 


proach,” Essays on International Jurisdiction (1961). 
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intend to be lectured on “intervention” by those whose character 
was stamped for all time on the bloody streets of Budapest.?? 


This accords with the logic of reciprocity, but it should be noted that 
the Soviet action in Hungary, bloody as it was, did not involve border- 
crossing (Soviet forces were lawfully present in Hungary), nor did 
it involve an effort to overthrow a legitimate and functioning gov- 
ernment. 

It should be observed, furthermore, that the United Nations did 
not provide very strong vertical direction in the Cuban crisis. Premier 
Khrushchev in his April 22nd Message to President Kennedy said: 

I wish to stress that if the United Nations is destined to attain true 

strength and fulfill the functions for which it was created . . . then 

the United Nations must resolutely condemn the warlike actions 

against Cuba.** 


Regardless of how one interprets the Cuban invasion, it is clear that 
a Member of the Organization was subject to an armed attack across 
its borders, which was facilitated by the willingness of other countries 
to give their support to enemies of the legitimate government. In the 
face of such coercive violation of Cuban sovereignty the United Nations 
did no more than to pass a Seven-Power Resolution that expressed 
deep concern and “exhorted all Member States to take such peaceful 
action as is open to them to remove existing tension.’”** A somewhat 
stronger Mexican Draft Resolution which obtained a 41-35 majority, 
failed of adoption because it did not obtain a necessary two-thirds 
majority in the General Assembly. It called upon all States “to seek 
the pacific settlement of disputes” and went on as follows: 

1. Makes an urgent appeal to all States to ensure that their terri- 

tories and resources are not used to promote a civil war in Cuba; 

2. Urges them to put an immediate end to any activity that might 

result in further bloodshed; 

3. Requests them to cooperate, in keeping with the spirit of the 

Charter, in the search for a peaceful solution to the present 

situation.*® 


The refusal of many nations to vote for the Mexican Resolution 
indicates the inadequacy of the protection that will be given to an 
unpopular small state that is the target of aggression; this further 
underscores the dependence of nations upon the horizontal controls 





22 Kennedy, op. cit. supra, note 16, at 659. 

23 Khrushchev, op. cit. supra, note 18, at 665. 

24 U.N. Doc. A/C.1/L275; adopted in plenary session April 21, 1961 by a vote of 
59 (including U.S.) to 13, with 24 abstentions. 

25 U.N. Doc. A/C.1/L275; the vote in plenary session was 41 to 35 (including the 
U.S.), with 20 abstentions; the resolution failed of adoption as it lacked the necessary 
two-thirds majority. 
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over force in international relations, especially when border-crossing (as 
distinct from internal civil strife) is involved. 

This general introduction seeks to establish a background apt for 
an inquiry into the circumstances that led up to, and the legal status 
and implications of, the rebel invasion of Cuba in April 1961. It seems 
desirable to begin by a summary depiction of the role of the United 
States in pre-Castro Cuba. For the post-Castro development cannot 
be appreciated without some awareness of the historical and socio- 
economic involvement of the United States in Cuban affairs since the 
beginning of the nineteenth century. 


II. Pre-Castro CuBAN-AMERICAN RELATIONS 
A. United States and Colonial Cuba (1498-1898) 


The modern history of Cuba commences with its discovery by 
Columbus in 1492, and its subsequent colonization by Spain.** Until 
the nineteenth century Cuba was valuable to Spain mainly as a stra- 
tegic naval base. Throughout this period it was a source of concern 
to the leading maritime powers in the Caribbean as its natural harbors 
served so well the needs of pirates and cosairs. In addition, periodic 
raids upon Cuban territory were staged by French, English, and Dutch 
buccaneers. However, with the exception of a brief period of English 
occupation in 1762-63, Spanish rule in Cuba was uninterrupted. From 
the very beginning, the Spanish conquistadores cruelly exploited the 
inhabitants of the island, exterminating many of the native Indians 
and importing large numbers of slaves, Native resistance was led by 
an Indian named Hatiiey, who when led to the stake by the Spanish, 
was offered Christian baptism and absolution. He asked, “[a]re there 
white men in heaven?” When told that there were, Hatiiey is reported 
to have said—“then I do not want to become a Christian, for I would 
not go to a place where I must find men so cruel.’’** Oppression con- 
tinued to characterize Spanish rule in Cuba until its end in 1898.** 

The earliest American interest in Cuba was part of the expansion- 
ist spirit that arose in the United States early in the nineteenth century. 
The primary energy of this drive was devoted to the establishment of 
a continental republic stretching from ocean to ocean. It was this 
movement—later colorfully identified as the Manifest Destiny of the 





26 My historical survey relied heavily upon Graham H. Stuart’s conservative inter- 
pretation of the early relations between Cuba and the United States in Stuart, Latin 
America and the United States, 195-223 (4th Ed. 1943) [hereinafter cited as STUART]; 
Stuart, Cuba and its International Relations (1923). 

27 As told by Beals, The Crime of Cuba, 26 (1933) [hereinafter cited as BEALS]. 

28 This is developed vividly by BEALS and in Jenks, Our Cuban Colony (1928) 
[hereinafter cited as JENKS]. 
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United States**—that led to the Louisiana Purchase and the annexa- 
tions of Florida, California, and Texas, but failed in its effort to in- 
corporate Canada. Cuba, considered vital to the protection of Florida 
and the Gulf coast was a natural object of American ambition. John 
Quincy Adams, writing as Secretary of State in 1823, formulated the 
official American expectation as follows: 


These islands [Cuba and Puerto Rico] from their local position 

are natural appendages to the North American continent, and one 

of them [Cuba] almost in sight of our shores, from a multitude of 

considerations has become an object of transcendent importance to 

the commercial and political interests of our Union. . . . [I]n 

looking forward to the probable course of events for the short 

period of half a century it is scarcely possible to resist the con- 

viction that the annexation of Cuba to our Federal Republic will 

be indispensable to the continuance and integrity of the Union 

itself.5° 

This expectation of eventual annexation was accompanied by an 
overriding diplomatic policy designed to avoid the transfer by Spain 
of its Cuban colony to England or France. The United States did not 
regard Spain as much of a threat. Spain had suffered a serious decline 
in power and its colonial administration of Cuba was so inefficient 
that it did not take advantage of the island’s strategic position as a 
natural center of trade and commerce: but English or French occu- 
pancy would have been far more threatening to American development. 
As early as 1810 President Madison wrote in an official letter that the 
United States could not be “a satisfied spectator” if Cuba were to fall 
“under any European government, which might make a fulcrum of 
that position against the commerce and security of the United States.” 
The United States, in a manner curiously analogous to its present 
hemispheric policy, was more disturbed about new extra-hemispheric 
intrusions by European nations than by an undesirable status quo 
(Spanish rule in Cuba). In 1823 this priority was even made an ex- 
plicit part of the Monroe Doctrine: 

With the existing colonies and dependencies of any European 

power we have not interfered and shall not interfere.*” 
The basic United States position in this early period combined a re- 
spectful deference to Spanish claims in Cuba with the conviction that 
the weak Spanish administration would be overthrown from within, 
and that an independent Cuba would automatically gravitate towards 
the United States sphere of influence, perhaps even seeking annexa- 





29 See excellent study by Bemis, Latin American Policy of the U.S. 47, 73-97 (1943). 
30 Moore, Digest of International Law, VI, 380 (1906). 

31 Quoted by Stuart, Cuba and Its International Relations, at 17. 

32 President Monroe’s Seventh Annual Message to Congress, December 2, 1823. 
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tion. Thus the United States interest in Cuba was adequately protected 
so long as no third power capable of taking full advantage of Cuba, 
especially England, succeeded Spain as administrator of Cuba. 

However, the inhumanities of Spanish colonial administration, 
the growing commercial importance of Cuba, and the strong pressure 
in the South to expand the slave-owning territory of the United States 
generated increasing pressures to make Cuba part of our country after 
the annexation of Texas in 1845. Efforts to negotiate the purchase of 
Cuba from Spain failed, and this induced American expansionists to 
propose more coercive measures to reach their end. Here again the 
historical antecedent recalls the contemporary situation. Cuban pa- 
triots seeking independence came to the United States to organize an 
expedition against Cuba. Their leader was a dedicated revolutionary 
named Narciso Lopez. His cause evoked sympathy, especially in the 
South, and it was not surprising that his attempt “to recruit an expe- 
dition on American soil to free Cuba . . . found much assistance in 
high quarters.’”** However, after easily collecting “the nucleus of a 
force,” a proclamation in 1849 by President Taylor, “warning all citi- 
zens against participation in such enterprises, had a deterrent effect. 
The two vessels in which the expedition planned to leave New York 
were seized by the authorities, though the filibusters themselves were 
not held.”** Lépez, however, was not dissuaded. In 1850 he organized 
a second expedition which made a landing in Cuba. This attempt also 
failed when Lopez did not “receive the assistance expected from the 
natives” and was then “faced with an openly mutinous crew.” A 
third Lépez expedition was defeated in 1851. The Lépez expeditions 
are a curious anticipation of the rebel invasions of 1961, and displayed 
analogous participation by the United States. Interestingly, the diplo- 
matic competitors of the United States formally disapproved of the 
American failure to prevent its territory from being used by dissident 
Cuban exiles to overthrow Spanish rule. A treaty guaranteeing Cuba 
to Spain was rumored to have been signed in 1851 by Great Britain, 
France, and Spain, and in 1852 the United States was invited to join 
-England and France in an agreement “disclaiming all intention of 
obtaining possession of Cuba.’** The United States declined the invi- 
tation although it did assure the European nations that it not only 
had “no design upon Cuba itself, but it was willing to assist Spain in 
preserving it.’’*? 





83 STUART, 208. 
34 Jd. at 205. 

35 Ibid. 
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United States policy wavered. In 1853, however, President Pierce 
appointed Pierre Soulé to Spain. Soulé was an avowed supporter of 
Lopez and revived the idea that the future of Cuba must be assimilated 
into the Manifest Destiny of the United States, even if this required 
the use of force. Soulé was instructed to negotiate the purchase of 
Cuba. The militancy of Soulé’s policy was revealed in the “Ostend 
Manifesto” which entreated Spain to benefit Cuba and herself by sell- 
ing Cuba to the United States. It added, “[b]ut if Spain, dead to the 
voice of her own interests, and actuated by stubborn pride and a false 
sense of honor, should refuse to sell Cuba to the United States .. . 
then by every law, human and divine, we shall be justified in wresting 
it from Spain, if we possess the power.”** President Pierce, unwilling 
to apply such explicit pressure, disavowed the Ostend Manifesto, and 
Spain ignored it. The slavery issue gradually came to dominate Amer- 
ican politics, and the position of the North precluded the incorpora- 
tion of any additional slave territory into the Union. Cuba did not 
again figure prominently in American concerns until after the Civil 
War. 

In the closing decades of the century Cuba was in a state of 
almost continual internal unrest, highlighted by an internal uprising 
in 1868 that lingered on until its final suppression in 1878. Spanish 
oppressive rule was slightly liberalized by concessions achieved as a 
result of these internal rebellions, but the situation remained intoler- 
able. The governmental revenues, gained by burdensome taxes placed 
on basic items like flour and salt, were used to fill the Madrid treasury 
and to pay exorbitant salaries to the corrupt and inefficient Spanish 
colonial elite composed mainly of uneducated, petty bureaucrats. This 
situation infuriated the cultured upper classes in Cuba, and kept alive 
the passion for national independence. Reforms were illusory, disease 
and chaos were rampant, and a new major revolution broke out in 1895 
which seems to have received important financial support in the United 
States.*® The United States took an official position of aloofness, but 
public opinion ardently supported the Cuban independence movement. 
American economic interests in Cuba had grown to a point where civil- 
strife was very costly. In addition, the United States appeared eager 
now to have a war so as to display its military prowess as a great 
power in the world.*® Tension in Spanish-American relations mounted 
to a climax when the United States warship Maine was exploded in the 
Havana harbor on January 25, 1898. Congress soon passed a joint 
resolution proclaiming Cuban independence, authorizing President Mc- 





38 Jd. at 208-209. 
39 Jd. at 216. 
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Kinley to use the American army and navy to compel the withdrawal 
of Spanish forces from Cuba, and disclaiming any intention to impose 
American sovereignty upon Cuba beyond that needed to establish 
peace and order. Historians feel that the sinking of the Maine was a 
pretext for war rather than a cause of war. As Jenks points out, 1896 
was the rational moment to intervene on behalf of the oppressed Cu- 
bans or to defend American property from plunder. By 1898 Spain 
was on its way to reforming the grossest evils of its colonial adminis- 
tration as a result of internal and external pressure. War fever in the 
United States, then, is viewed as the major explanation for the decision 
to wage war against Spain in 1898. It was never clear, for instance, 
that Spain was even responsible for blowing up the Maine. War fol- 
lowed, ending quickly in a complete victory for the United States. In 
the peace treaty signed on December 10, 1898, Spain relinquished all 
sovereignty over Cuba and agreed to evacuate at once. 

This first phase of Cuban history bears significantly upon the 
current state of Cuban-American relations. First, the nineteenth cen- 
tury revealed an American concern that alternated between a minimum 
policy of keeping political rivals from taking over Cuba and a maxi- 
mum policy of annexation. This pattern of alternation between a policy 
of protection and one of domination has pervaded United States action 
in Latin American from the beginning. Second, American concern 
with Cuban welfare was never sufficient to lead us to intervene to estab- 
lish an independent Cuba or to resist the frightful barbarism of Spanish 
policy. Such aloofness from domestic welfare foreshadows our policy 
of tolerance, if not support, until very recent years, of oppressive dic- 
tatorships throughout Latin America. Selfish domestic policies—from 
slavery to sugar—and not altruism or hemispheric solidarity accounted 
for our conduct towards Cuba. It was only when the failures of Span- 
ish rule led to internal disorders that hurt American private invest- 
ments in Cuba that we were led to act against Spain, and the final 
coercive action was not even prompted by such rational considera- 
tions as national self-interest. The Spanish-American War resulted 
more from war fever than anything else. 

The dominant United States concern in the nineteenth century 
was to keep extra-continental political rivals out of Cuba and to pro- 
tect the interests of American investors within Cuba. Many would 
say that the twentieth century is heir to the nineteenth.*' One can 
interestingly substitute England or France for the Soviet Union, Span- 
ish colonialism for Castroism, and Lopez for Cardona to perceive the 
sturdy strands of continuity. 





41 This is emphasized by BEALS, JENKS, Huberman and Sweezy, and Mills. For 
latter two books see citation supra note 2. 
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Contemporary Cuba inherits from colonial Cuba a tradition of 
authoritarian leadership and internal discontent. Fidel Castro knows 
how to exercise the leadership by exploiting the discontent. The 
dramatization of the United States as the demonic enemy of Cuba, 
however, depends upon developments that took place during the sec- 
ond phase of Cuban history. Even here, however, hatred of the Span- 
iards was a psychological preparation for hatred of the United States; 
in each instance it was plausible for national leaders to explain the ills 
of Cuba by reference to the domineering role of a foreign nation. 


B. 1898-1959 


The United States occupied Cuba as an administering power after 
the defeat of Spain in 1898. Despite some internal discontent, Ameri- 
can administration was welcomed by the Cubans. It performed benef- 
icently, improving health and sanitation throughout the island, and 
encouraging the formation of institutions of local government. The 
colonial legacy of disease, anarchy, and starvation was overcome by 
the able American Governor-General Leonard Wood.*? Having re- 
stored order the United States acted to end its military trusteeship of 
Cuba, thereby honoring its pledge to respect Cuban independence and 
to refrain from annexation. A Cuban constitutional convention was 
convened to prepare the island for self-government. However, as is 
well-known, the United States did compel Cuba to accept, over hostile 
objection, the humiliating subordination decreed by the Platt Amend- 
ment.*® The most controversial provisions restricted Cuba’s power to 
contract foreign debts (Article II), gave to the United States a uni- 
lateral right to intervene in the internal affairs of Cuba under broad 
circumstances (Article III) ,** bound Cuba not to diminish her sover- 
eignty by treaty with a foreign power nor to permit another nation to 
exercise military power on the island (Article I), and gave to the 
United States coaling and naval bases (Guantanamo) (Article VI). 
Cuba was particularly upset about the interventionary right claimed 
by the United States. Elihu Root in a dispatch to General Wood tried 
to relieve the Cuban fears that Article III would deprive them of their 





42 See able exposition in JENKS, 58-84. 
43 Cf. JENKS, 78-84, GRABER, 141-142. 
44 Article III is so important that its text will be given in full: 
The Government of Cuba consents that the United States may exercise the 
right to intervene for the preservation of Cuban independence, the maintenance 
of a government adequate for the protection of life, property, and individual 
liberty, and for discharging the obligations with respect to Cuba imposed 
by the Treaty of Paris on the United States, now to be assumed and under- 
taken by the Government of Cuba. 

The entire international agreement known as the Platt Amendment may be found in 
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independence by saying that “[i]t does not give the United States any 
right she does not already possess and she has not exercised.” The 
treaty provision is, however, “of immense value in qualifying the 
United States to protect the independence of Cuba.’’*® That is, Ameri- 
can intervention is legitimated in advance, thereby overcoming the 
objection of third states to intervention. This was thought especially 
useful to meet growing criticism in Latin America of protective inter- 
ventions by the United States in the internal affairs of its hemispheric 
neighbors during the later applications of the Monroe Doctrine.*® The 
Platt Amendment adds legitimacy to the operative diplomatic policy 
that arose when the Roosevelt Corollary was added to the Monroe 
Doctrine. 

The United States did intervene with armed force in 1906 to 
restore internal order after a protracted period of civil strife. American 
administration lasted until 1909, and on this second occasion was 
evidently oppressive, corrupt, and partial to American interests.*7 A 
brief intervention to protect the sugar crop from destruction during a 
rebellion in 1917 also took place. And in 1924 and 1934 the United 
States controlled the outcome of civil strife by supplying arms to the 
government and placing an embargo on the sale of arms to the in- 
surgents. Beyond the actual resort to intervention, the threat of inter- 
vention exercised a potent influence on Cuban internal affairs; it has 
been observed that “[t]he specter of armed action, which hovered over 
Cuban-American relations, undoubtedly deserves a large share of the 
credit for making Cubans tractable.’** Resentment against the hege- 
monial role of the United States increased. American economic domi- 
nation of Cuba—its sugar industry and its international trade—and 
the interventionary prerogative claimed under the Platt Amendment 
were the principal bases of the unpopularity of the United States.** 
However, as Graber has pointed out, the Platt Amendment did not 
actually expand the interventionary practices of the United States.°° 
It merely gave a semblance of bilateralism and legality to the inter- 
ventionary patterns of practice that developed in relation to the later 
applications of the Monroe Doctrine to protect business interests of 
American citizens in Latin America, and especially Central America. 





45 Quoted in JENKS, 81. 

46 Cf. GRABER, 141: “Judging from the use made of such treaties, they were 
not intended to convey rights of interference beyond those inherent in the right of 
intervention.” 

47 See JENKS 87-103. 

48 GRABER at 145. 

49 This is the main emphasis in the full-length studies made by Jenks and Huber- 
man and Sweezy. 

50 Fitzgibbon, op. cit. supra, note 2, at 114. 
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Proximity to the United States accounts for the particularly heavy 
influence, more than did the Platt Amendment. The lament attributed 
to the Mexican President Porforio Diaz, “Poor Mexico—so far from 
God, so near to the United States,” seems equally pertinent to Cuba’s 
situation. 

A permanent handicap to the image of the United States in Cuba 
has resulted from our apparent support of ruthless dictators of the 
right. American economic interests wanted internal political order and 
the social status quo. For these purposes a dictator was ideal. He 
could also be persuaded by graft to accord favorable treatment to 
business interests. Such dictatorships often lack internal popular 
support, and actually invite external intervention to suppress a popu- 
lar protest movement. Thus an invitation to intervene by a reactionary 
dictator, although significant for purposes of legal evaluation, makes 
an intervention less, rather than more, acceptable. It is in this light 
that one must understand the hatred of the United States aroused by 
our support of the reviled Cuban dictator, Machado, from 1925-1931; 
this man was a bloody tyrant “crushing all his opposition to the extent 
of imprisoning and assassinating his adversaries.””’ In 1928 the United 
States sent Harry F. Guggenheim, a prominent Latin American busi- 
nessman, as our Ambassador to Cuba; “. . . he stood consistently 
behind President Machado and the maintenance of a strong, stable 
government.”°* It was quite literally like supporting Al Capone as the 
Head of State of a foreign nation, and tolerating his gangster meth- 
ods.°** Machado was eventually overthrown because a drop in the 
world sugar price threatened the Cuban government with bankruptcy.” 
The interweaving of the fortunes of the sugar industry and political 
change tell an interesting part of the Cuban story.” 

In 1934, fearing a failure to maintain stability, the United States 
withheld recognition from Grau San Martin who was the first reformist 
figure to emerge as a Cuban leader. Our opposition to this liberal 
president led to the downfall of his government, and its replacement 
in 1934 by a dictatorship in which Batista was the decisive force. The 
United States thus gave its powerful backing to repressive dictator- 
ships, opposed reformist elements, and proclaimed at Pan American 
Congresses its commitment to the principles of liberal democracy. The 
gap between the word and the deed exacerbated the wound caused by 





51 STUART at 238. 

52 Ibid. 

53 STUART, 237-241; BEALS, 235-399. 

54 STUART, 238-239. 

55 See especially books by Jenks and Huberman and Sweezy for comprehensive 
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our support of reactionary governments that left the mass of Cubans 
in a condition of grave poverty, disease, and illiteracy. 

As is well known President Franklin Roosevelt was eager to im- 
prove American relations with Latin America. He acknowledged the 
widespread opposition aroused by interventionary practices and claims. 
Thus the United States was led to renounce its interventionary privi- 
lege, whether based on the unilateralism of the Monroe Doctrine or 
the spurious bilateralism of the Platt Amendment.®® Thus the United 
States followed its general nonintervention pledge of 1933 with a for- 
mal renunciation in 1934 of the right of Cuban intervention that had 
been conferred by the Platt Amendment. However, the United States 
continued to dominate Cuban affairs by exerting economic and psy- 
chological pressure. A recent commentator suggests the term ‘“‘Platt- 
ism” to describe this less structured hegemony that characterized the 
role of the United States in Cuban affairs until the fall of Batista in 
1959.°7 This American role was perceived hostily by Cubans con- 
cerned with the achievement of internal social and economic progress. 
As such, it must be regarded as a significant part of the background 
favorable to the emergence of Fidel Castro. 

This survey of Cuban-American relations contains many gross 
simplifications. However, it is intended to help one to understand the 
general character of Castroism and, especially, the use by Castro of 
anti-American sentiment to mobilize public opinion. Castro has brought 
to Cuba its first program of radical social change. He responds thus to 
the need to overcome the pitiful state of the impoverished masses, 
especially those living in rural Cuba.** His economic measures of land 
reform and nationalization must be viewed against this background 
of inequality and foreign domination. His political hostility to our 
country must be understood in the light of sixty years of humiliating 
Cuban subordination to the United States, especially drawing sus- 
tenance from our role in keeping men like Machado and Batista in 
power. 

The early colonial history of Cuba suggests the deep roots of 
authoritarian political rule and foreign economic exploitation in Cuban 
tradition. It reveals, also, our expansionist interest in Cuba and our 
unwillingness to act against Spain to achieve Cuban national inde- 
pendence until we were ready for selfish purposes to fight the Spanish- 
American War in 1898. The settlement of that war led to a prolonged 
American military occupation and a formalized acceptance of United 
States hegemony in the Platt Amendment. 

56 The full development is outlined further in this manuscript. 


57 Fitzgibbon, op. cit. supra, note 2, at 114. 
58 Huberman and Sweezy; op. cit. supra, note 2, at 1-10; Nelson, Rural Cuba 
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From the Civil War onwards the United States exercised an im- 
portant role in the economic life of the island. The crippling depend- 
ence of Cuba upon her sugar industry®® gave the United States, as 
dominant consumer, an enormous control lever over Cuban affairs. In 
addition, quota preferences and subsidies to the sugar trade helped the 
Americans who owned the large plantations to earn huge profits, but 
did not filter significantly downwards to help raise the standard of 
living of the average Cuban. Thus American generosity to Cuba in 
trade relations was usually beneficial only to a small economic elite, 
composed largely of Americans and a few wealthy Cuban families. 

Such a negative characterization of the American role in Cuba is 
not the full story, but it does account for the way in which we are 
perceived by reformist and radical Cuban social and political groups. 
It would be easy to show, for instance, that without the participation of 
the United States in pre-Castro times Cuba would have been in an even 
worse condition with greater socio-economic disparities a less developed 
economy, and a political atmosphere alternating between bloody strife 
and bloody tyranny. 


III. INTERVENTIONS AND ProvocaTIONs 1959-1961 


A factual account of the deterioration of United States relations 
with Cuba between the period of January 1, 1959 and April 17, 1961 
is enormously complex® and inessential to the purposes of this article. 
Some of the implications of this deterioration will be suggested in a 
concluding assessment. Three interventionary measures by the United 
States seems central to the task of legal evaluation: 


(1) The elimination by the United States on July 6, 1960, of the 
import quota assigned to Cuban sugar at guaranteed prices; the de- 
pendence of internal Cuba upon revenue and foreign exchange from 
sales of sugar to the United States gave to this conduct a highly coer- 
cive tendency designed to impose the will of the United States upon 
Cuban internal affairs. Such an effort to bring Cuba to its knees will 
be characterized for purposes of later discussion as “indirect economic 
intervention.” 





59 Persuasively described with supporting statistics id. at 11-22; see full account 
in JENKS. 

60 It can be traced by use of the N.Y. Times for the period; for a convenient 
summary of the highlights up to November 1960 see Cuba and the United States (ed. 
by A. G. Mezerik) (1960); a full account of the US. position is given by the Depart- 
ment of State in its “white paper” released on April 3, 1961: Cuba, Dep’t. of State 
publication 7171 (1961). An excellent analysis of the significance of this period can be 
found in Blanksten, “Fidel Castro and Latin America” (paper prepared for delivery 
at 1961 Annual Meeting of the American Political Science Association); see also 
Draper, “Castro’s Cuba,” 90 Encounter 6 (1961). 
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(2) On October 19, 1960, the United States placed an embargo 
on all exports to Cuba “except for non-subsidized foodstuffs, machines, 
and medical supplies;”*' such an embargo was an explicit retaliation 
for Cuban confiscation of American property in Cuba and alleged fiscal 
discrimination against American products and business; however, such 
pressure brought to bear by a relatively more powerful state upon a 
weak state seems also to constitute “indirect, economic intervention.” 

(3) The United States used its facilities and its territory to train, 
advise, finance, equip, and transport the Cuban rebels who took part 
in the anti-Castro invasion of April 1961; as was observed a week after 
the invasion: “The government [of the United States] no longer denies 
that the CIA, acting upon Presidential authority, did organize and 
direct last week’s attempted invasion of Cuba.’** Such sponsorship 
of an armed attack upon a nation with which we are at peace can be 
regarded either as an “act of aggression” or as “indirect armed inter- 
vention.” 

These three interventionary efforts by the United States suffi- 
ciently depict the background facts to enable a discussion of the legal 
doctrine of nonintervention. 

The legal status of these interventions must not be viewed in 
isolation. It is crucial to have an awareness of the character of provo- 
cations that led the United States to pursue an interventionary course 
in conflict with its legal commitment to nonintervention. In fact, the 
apparent absence of United States alternatives to intervention is part 
of the reason why it is so important to attain a calm understanding 
of these events. To do this, however, one must realize that a provoca- 
tion short of an armed attack, entitling a state to have recourse to self- 
defense, is irrelevant to an appraisal of the illegality of interventionary 
conduct.®* Having said this, let me enumerate now the provocations 
or alleged provocations™ that led us to seek an illegal interventionary 
solution to our difficulties with Cuba:® 





61 For text of U.S. announcement of the embargo see N.Y. Times, October 20, 
1961, p. 8. 

62 Rovere, Letter From Washington, New Yorker, May 6, 1961, p. 139. 

63 The phrasing of Article 51 of the United Nations Charter appears unambiguous 
on this point. “Nothing in the present Charter shall impair the inherent right of indi- 
vidual or collective self-defense if an armed attack occurs against a Member of the 
United Nations. . . .” (emphasis added); but see, Stone, Aggression and World Order 
(1958). 

64 The concept of “alleged provocation” intends to highlight the absence of con- 
vincing evidence that the Soviet Union has intervened in Cuban internal affairs or that 
Cuba has aligned itself with the Soviet bloc or even that the Cuban government is 
presently Communist-controlled. 

65 See State Department white paper Cuba, op. cit. supra, note 60; Berle, op. cit. 


supra, note 2. 
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(1) Extra-hemispheric interference in Cuban affairs by members 

of the Sino-Soviet bloc; 

(2) Characterization of the Castro government as subject to the 

control of the international communist movement; 

(3) Anti-American animus of Castro’s leadership, arousing hos- 

tility and hatred; 

(4) Castro’s internal totalitarianism which was said to betray the 

liberal democratic ideals of the revolution as he had proclaimed 

them in the 1957 Declaration from Sierra Maestra; 

(5) Confiscation of property owned by American nationals and 

discriminatory enforcement of taxing laws and foreign exchange 

regulations; 

(6) Refusal by Castro to seek peaceful settlement of differences 

with the United States through mediation of the OAS;* 

(7) Generation of subversion and intervention throughout Latin 

America by efforts of Castro to export his brand of revolution; 

(8) Refusal of the OAS to take collective action of an effective 

variety against Castro; 

(9) Fear that the success of Castro in Cuba would lead to new 

Castros throughout Latin America, thereby imperiling hemispheric 

solidarity as well as the private investments of United States 

citizens. 

Thus we are ready to proceed with a discussion of the relevant 
legal norms. One question should be kept in mind. It is posed by the 
pressure exerted by the intense provocations upon the absolute com- 
mitment to refrain from intervention. It is underscored when the 
target of intervention is a recalcitrant debtor state that has violated 
legal obligations designed to protect the position of the intervening 
creditor state. What alternatives to intervention were available to the 
United States to protect the legal rights of its nationals in Cuba, given 
the unwillingness of Castro to submit disputes to settlement and given 
the unwillingness of the OAS to act? This is an issue quite separate 
from the overriding tendency of the United States to ignore certain 
legal restraints under the pressure of waging the Cold War. 


IV. LEGAL DoctTRINES PERTAINING TO NONINTERVENTION 


An exposition of’ relevant legal doctrine reveals why the anti- 
Castro conduct of the United States is regarded here as illegal. An 
acknowledgement of illegality seems to be a necessary starting-point 
for a useful evaluation of the United States’ response to the Castro 
challenge. Artificial attempts to classify American conduct as legal 
obscure the real issue: can we adhere to the /egal principle of non- 
intervention in the light of the general political character of the Cold 
War?* That is, given the Cold War and the tendency of the Commu- 





66 For text of U.S. Note to OAS on Cuba see N.Y. Times, October 29, 1960, p. 2. 
67 This general question was asked and answered negatively in a provocative 
book—Loewenstein, Political Reconstruction (1946). 
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nist movement to extend to the hemisphere its anti-democratic social 
order is it tolerable for the liberal democratic states to be bound by 
legal rules prohibiting intervention? To date our leaders have not been 
willing to put the question in this way. Instead we have been given a 
very strained account of the facts of American participation® and a 
remarkably narrow interpretation of the relevance of the noninterven- 
tion commitment.” 

In view of this it would seem helpful to indicate the reasons why 
our legal commitments have been violated by our participation in the 
battle against the Castro regime. We are provided, in addition, an apt 
occasion, first, for revaluing the adequacy of these particular legal 
standards in the kind of world that exists at present. Second, the 
failure of the interventionary course in Cuba allows us to rediscern 
the political strength of the nonintervention principle; that is, our 
concern with the politics of the Cold War may have led us to fail to 
perceive the law-reenforcing higher relevance of the politics of na- 
tionalism. Hence, the Cold War rivals, intent on keeping their con- 
flict safely short of nuclear war, may come to discover that it is mutu- 
ally advantageous to adhere, on a reciprocal basis, to a strict interpreta- 
tion of the rules of nonintervention. But to perceive this possibility it 
is necessary to understand clearly the breadth of the nonintervention 
requirement, especially as it has developed in the Western Hemisphere. 
To reach this result we must carefully avoid construing noninterven- 
tion in a political manner (that is, to legitimate national conduct). 
This approach suggests that national policy may not always be con- 
sistent with national interest. Such a discovery might itself help to 
avoid the kind of tactical miscalculation that prompted us to help the 
rebels invade Cuba. It might even restrengthen the belief that the 
rule of law retains political vitality despite the tensions of the Cold 
War.”° 


A. General Considerations 

This is a vague, confusing, and complex matter. For while there 
is general agreement that the duty to refrain from intervention is an 
implied correlate of the right of national independence and sovereignty, 
there is considerable controversy as to the nature of this duty. It is 





68 E.g., the defensive position taken by U/S. officials in the United Nations and 
elsewhere with the unchallenged accounts in the U.S. press. 

69 President Kennedy suggested in his address “The Lesson of Cuba” that we 
would not attack Cuba with military force because it would have been “contrary to 
our traditions and to our international obligations,” thereby implying that what we 
had done was, in contrast, consistent with our traditions and legal obligations. But, 
as will be shown, this can not fairly be said to be the case. 

70 See Letter of Professor John P. Roche, N.Y. Times, May 9, 1961, p. 36; 
letter signed by 43 Princeton professors, N.Y. Times, June 1, 1961, p. 34. 
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clear that no nation may use or threaten to use armed force to impose 
its will upon another nation except when acting in self-defense against 
an armed attack.” But it is less evident to identify conduct as a 
prohibited use of force. Coercive interference by means other than 
armed attack—hostile propaganda, economic boycott, subversion, aid 
to counterrevolutionaries—appear to be equally embraced within the 
implied right of a nation to have its independence respected by other 
nations. The concept of nonintervention also seeks to implement the 
doctrine in international law that acknowledges the equality of states. 
Nonintervention is the way in which strong states fulfill the obligation 
to accept the equality of weak states. Therefore, in general, it is inter- 
preted to impose a duty upon strong states to refrain from manipu- 
lating, by the use of coercion, the affairs of weak states. The legality 
of specific conduct would depend less upon the means used than the 
ends sought, provided only that the allegedly intervening state pos- 
sessed superior strength; that is, it would not be intelligible to talk 
of Cuba intervening in the internal affairs of the United States; yet, 
Cuba might be guilty of intervention in the affairs of the Dominican 
Republic.” 

The seriousness of intervention depends partly on the extent of 
its objective in relation to the independence of the target state. For 
instance, the early coercive objectives of the United States (e.g., the 
cut in the sugar quota and the economic embargo) sought only to 
influence internal Cuban policy (e.g., to discourage expropriations of 
property and involvement in the Soviet Bloc); whereas, the support 
for the rebel exiles evidently sought to replace the Castro government 
with one more in accord with American interests. 

We must also look at the intensity of coercion to determine the 
seriousness of an intervention. It is one thing to express sympathy 
for a revolutionary movement, as we did for Castro when he was on 
the verge of victory in 1958 and quite another to supply revolution- 
aries with arms, training, and transportation as we have done for 
Artime, Ray, and Cardona in 1961. 

Finally, the seriousness of intervention also depends upon the 
character of the provoking motive. The spectrum contains self-defense 
at one end and the gratuitous extension of national power at the other. 
Interventions to restore internal order, to prevent the persecution of 
minority groups, to overthrow an oppressive or colonial government, 
to enforce by self-help the legal duties of the target state with respect 
to private investment or public debt, to reinstate a governing elite 
friendly to a Cold War bloc leader, to discourage the use of territory 





71 Supra, note 63. 
72 It is, in general, the relative power advantage that makes intervention possible. 
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as a base for terrorist activities’* are typical illustrations of conduct 
that is more difficult to classify. Some of the difficulty arises because 
there is no adequate vertical institution with compulsory jurisdiction 
to determine whether contested acts constitute “interventions.”™* Fur- 
thermore, the instability introduced by the Cold War induces double 
interventions by the bloc leaders, each intervening on behalf of its 
preferred elite; this makes a failure to intervene an acquiescence to 
intervention; whereas, an equivalent intervention leads to a neutraliza- 
tion of the first intervention. Thus, the second intervention may be 
noninterventionary in effect—leaving the target state about where it 
would have been without either intervention.” 


Additional difficulty arises because the legal principles forbidding 
intervention are so frequently confused with moral and political con- 
siderations which favor a policy of selective intervention.** The prob- 
lem of classification is further enhanced by the reliance of customary 
international law upon patterns of practice to change legal rules’ and 
by the tendency for complementary opposed legal norms to be avail- 
able to national actors for contrary descriptions of their conduct.” 


Despite these difficulties of classification, two rather clear con- 
clusions are possible: first, nations may not use armed force to carry 
out an interventionary policy unless they have been the victims of an 
armed attack and are acting in self-defense; second, recourses to in- 
terventionary coercion, other than by armed force, are incompatible 
with the fundamental doctrines of international law relating to sover- 
eignty, territorial jurisdiction, equality of states, and national inde- 
pendence. 


The United Nations Charter as the organic law of the world com- 
munity, bears significantly upon the status of interventionary conduct. 
Article 2(4) incorporates the legal commitment to renounce the use of 
force in international relations; Article 2(7) withholds from the Organ- 
ization the right to intervene in domestic affairs unless essential to the 
paramount duty to maintain world peace;* Article 1(4) endorses the 





73 This was part of Israel’s claim of justification in the 1956 Sinai campaign. 

74 The use of the United Nations to determine issues of this sort manifests the 
slow growth of vertical control over the use of force, especially outside the Cold. War. 

75 Falk, op. cit. supra note 10, at 169. 

76 Letter of Professor Wolfgang Friedman, N.Y. Times, May 1, 1961, p. 28. 

77 Macgibbon, “Customary International Law and Acquiescence,” 33 Brit. Vb. 
Int’l L. 115, 195 (1959). 

78 McDougal and Feliciano, “Legal Regulation of Resort to International Coercion: 
Aggression and Self-Defense in Policy Perspective,” 68 Yale L. J. 1057, 1059-1063 (1959). 

79 That is, the United Nations is made subject to a limited doctrine of noninter- 
vention by the terms of the Charter. This is a complicated question that can only be 
raised here in general terms. 
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principle of equal rights and self-determination; Article 33 pledges 
states to seek a pacific solution to any dispute that is likely to endanger 
peace; Article 52(3) instructs the Security Council to seek pacific 
settlement of disputes through the utilization of available regional 
organizations; and, in addition, of course, the entire machinery of the 
United Nations is designed to promote the maintenance of peace. Much 
of the Charter as well as the Uniting For Peace Resolution are rele- 
vant in this respect. The United Nations Charter is very unspecific 
in its reference to prohibitions against coercion other than armed force. 
The entire apparatus of the Charter is aimed to re-enforce the tradi- 
tional view of the sovereign equality of states, which rests upon the 
entailed principle that no state is permitted to interfere in the internal 
affairs of other states. The legality of American use of coercion against 
Cuba must be viewed in relation to this Charter background. 


B. Specific Legal Commitments 


United States participation in the armed invasion of Cuba on 
April 17, 1961 clearly violated legal obligations contained in binding 
international agreements defining the international relations of states 
in the Western Hemisphere (other than Canada). In addition, Ameri- 
can efforts to apply pressure by recourse to earlier coercive economic 
measures, especially the embargo on trade and the cut in the sugar 
quota, constituted illegal indirect intervention. The development of 
law pertaining to nonintervention in this hemisphere is an expression 
of protest against the extensive practice by the United States of inter- 
vention in the internal affairs of Latin American countries. The Mon- 
roe Doctrine was proclaimed in 1823 to discourage the efforts of the 
Holy Alliance to recover for Spain sovereign control over her Latin 
American colonies that had declared their independence early in the 
nineteenth century.*° It was largely designed to discourage European 
intervention in Latin American internal affairs. When this danger 
receded, the Monroe Doctrine was retained and expanded to serve as 
a multi-pronged rationalization for American intervention in the in- 
ternal affairs of Latin American countries on whatever occasion it 
seemed to serve the national interests of the United States to do so. 
President Theodore Roosevelt’s explanation of the United States inter- 
vention in Panama in 1903 to protect the construction of the Canal 
expressed well the spirit of American interventionary practice: 

We, in effect, policed the Isthmus in the interests of its inhabitants 

and of our own national needs, and for the good of the entire 

civilized world. Under such circumstances the Government of the 

United States would have been guilty of folly and weakness, 





80 THOMAS, 10-20. 











1941] AMERICAN INTERVENTION IN CUBA 569 


amounting in their sum to a crime against the nation, had it acted 

otherwise than it did... .*! 

Our later Monroe Doctrine practice was a curious blend of im- 
perialism and paternalism. We intervened to protect American invest- 
ments and, at the same time, we kept the Latin American penchant 
for revolutionary politics from leading nations into a conditicn of 
chaos, and eventual bankruptcy. Our object was to maintain the social 
status quo in an atmosphere of maximum political stability—this being 
the most favorable situation for the promotion of our economic in- 
terests. We did not use our interventionary domination, however, as 
a pretext for permanent occupation. Nevertheless, all vocal groups in 
Latin America resented the interventionary claims and practices of 
the United States. The Latin American view prevailed that the Monroe 
Doctrine should be regarded as a unilateral declaration of policy by 
the United States rather than as a regional understanding governing 
international relations in the hemisphere.** Pressure mounted after 
World War I, and the United States was gradually persuaded to join 
in legal pledges to refrain from intervention, thereby abandoning its 
role under the Monroe Doctrine.** 

The last explicit defense of the American right to intervene was 
made by Charles Evans Hughes, as Secretary of State, at the Sixth 
Pan American Conference held at Havana in 1928. He put the United 
States position candidly: 

Let us face facts. The difficulty, if there is any, in any one of the 

American Republics, is not of any external aggression. It is an in- 

ternal difficulty, if it exists at all... . What are we going to do 

when the government breaks down and American citizens are in 
danger of their lives? . . . Now it is a principle of international 
law—I would call it interposition of a temporary character—for 

the purpose of protecting of lives and property of its nationals." 

Despite the ability of the United States in 1928 to block the 
incorporation of nonintervention into a treaty at Havana, several im- 
portant legal steps were taken to curtail, indirectly, the scope of the 
interventionary claim. For purposes of evaluating the Cuban situation, 





81 Quoted by GRABER, 138. 

82 A quasi-legitimation of the Monroe Doctrine was given by Article 21 of the 
Covenant of the League of Nations: “Nothing in this Covenant shall be deemed to 
affect the validity of international engagements, such as treaties of arbitration or regional 
understandings like the Monroe Doctrine, for securing the maintenance of the peace.” 
Sohn, Basic Documents of the United Nations, 277, 283 (1956) [hereinafter cited as 
SOHN]. 

83 The process is described by Bemis, op. cit. supra, note 29, at 226-294. 

84 Report of the Delegates of the United States of America to the Sixth Inter- 
national Conference of American States held at Havana, Cuba, January 16 to February 
20, 1928, 14 (1928). 
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the most significant of these steps was the Convention on the Rights 
and Duties of States in the Event of Civil Strife, Article 1 of which 
seems directly to establish the illegality of American support for the 
Castro exiles: 

The contracting states bind themselves to observe the following 
rules with regard to civil strife in another one of them: 

1. To use all means at their disposal to prevent the inhabitants 
of their territory, nationals or aliens, from participating in, gathering 
elements, crossing the boundary or sailing from their territory for 
purpose of starting or promoting civil strife. 

2. To disarm and intern every rebel force crossing their bound- 
aries, the expense of internment to be borne by the state where 
public order may have been disrupted. The arms found in the 
hands of the country granting asylum, to be returned, once the 
struggle has ended, to the state in civil strife. 

3. To forbid the traffic in arms and war material, except when 
intended for the government, while the belligerency of the rebels 
has not been recognized, in which latter case the rules of neutrality 
shall be applied. 

4. To prevent that within their jurisdiction there be equipped, 
armed or adapted for warlike purposes any vessel intended to 
operate in favor of the rebellion.*® 

At the same time a Convention on Asylum was adopted to authorize 
signatories to grant asylum to political fugitives from other countries 
in the interests of “humanitarian toleration.”** Both legal commit- 
ments have obvious relevance to the duties of the United States with 
respect to the Castro exiles. It is acceptable to give sanctuary, but 
it is certainly illegal to help exiles form a revolutionary movement on 
ouf territory, and illegal to tolerate even passively the use of our 
territory to foment civil strife in another country.*’ 

There is a horizontal implementation of such a legal standard 
expressed generally in domestic legal provisions applicable to neutral- 
ity,** and, more particularly, in a federal provision of the United States 
Code making it a crime to use our territory as a base for hostile mili- 
tary operations against a state with which we are at peace: 


§ 960 Expedition’ against friendly nation. 


Whoever, within the United States, knowingly begins or sets on 
foot or provides or prepares a means for or furnishes the money 





85 Convention on the Rights and Duties of States in the Event of Civil Strife, 22 
Am. J. Int'l. L. Supp. 159 (1928). 

86 Convention on Asylum, 22 Am. J. Int'l. L. Supp. 158 (1928); but see Ambas- 
sador Stevenson’s defense of U.S. grants of asylum in the U.N.: Stevenson, “Statement 
of April 20,” 44 Dep’t State Bull. 681, 684 (1961). 

87 This much of the doctrine of nonintervention seems to be solidly accepted on 


the Western Hemisphere. 
88 22 US.C.A. §§ 441-457 (1939). 
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for, or takes part in, any military or naval expedition or enter- 
prise to be carried on from thence against the territory or dominion 
of any foreign prince or state, or of any colony, district or people 
with whom the United States is at peace, shall be fined not more 
than $3,000 or imprisoned not more than three years, or both.*® 


This seems to apply clearly to Cubans or Americans that participated 
in the direction and execution of the April 1961 invasion, so far as 
their action took place “within the United States.”*° The United States 
was, of course, “at peace” with Cuba, despite the fact that diplomatic 
relations were broken in January 1961. In any event activity in the 
United States forbidden by § 960 long antedated the termination of 
diplomatic relations. 

This aspect of the Cuban invasion has also received an important 
vertical expression in the form of the Draft Code of Offenses Against 
the Peace and Security of Mankind which was adopted by the Inter- 
national Law Commission of the United Nations in 1954. The Draft 
Code imposes criminal responsibility upon individuals who commit 
specified acts. Included among the provisions of Article 2 one finds: 


(4) The organization, or the encouragement of the organization, 
by the authorities of a State, of armed bands within its territory 
or any other territory for incursions into the territory of another 
State, or the toleration of the organization of such bands in its own 
territory, or the toleration of the use by such armed bands of its 
territory as a base of operations or as a point of departure for 
incursions into the territory of another State, as well as direct par- 
ticipation in or support of such incursions. 

(5) The undertaking or encouragement by the authorities of a 
State of activities calculated to foment civil strife in another State, 
or the toleration by the authorities of a State of organized activi- 
ties calculated to foment civil strife in another State. 

(6) The undertaking or encouragement by the authorities of a 
State of terrorist activities in another State, or the toleration by 
the authorities of a State of organized activities calculated to 
carry out terrorist acts in another State. 

(9) The intervention by the authorities of a State in the inter- 
nal or external affairs of another State, by means of coercive meas- 
ures of an economic or political character in order to force its 
will and thereby obtain advantages of any kind.®! 


Article 3 extends the responsibility of the Code to a Head of 
State or to the responsible governmental official, and Article 4 ex- 





89 18 U.S.C.A. § 960 (1948). 
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cludes the defense of superior orders provided the individual charged 
retained the possibility to refuse the orders. Such a Draft Code is not 
a binding international agreement, but its endorsement by the Inter- 
national Law Commission may be taken as expressive of standards 
accepted by the international community. Given the distinctive proc- 
esses for law-making on a global basis such an endorsement may be 
considered as a stage in the enunciation of a new legal doctrine. In 
fact, the rationale of the Nuremberg and Tokyo Judgments in the war 
crimes trials after World War II is illustrative of the way in which a 
global commitment to a standard of civilized behavior can be trans- 
formed on an ad hoc basis into an applicable legal obligation. This was 
certainly true with respect to the use of “Crimes against Humanity” 
as a basis for individual responsibility under international law at 
Nuremberg. The sweeping relevance of such standards—even if con- 
sidered as stating only the aspirations of the world society—to the 
encouragement of the counterrevolutionary cause of the Castro exiles 
is too obvious to require specific comment. 

The willingness of the United States to commit itself directly and 
explicitly to nonintervention resulted from the view taken of Latin 
American relations by Franklin D. Roosevelt. As early as 1928 Roose- 
velt wrote an article foreshadowing the later legal-diplomatic shift of 
the United States: 

It is possible that in the days to come one of our sister nations 

may fall upon evil days; disorder and bad government may require 

a helping hand be given her citizens as a matter of temporary 


necessity to bring back order and stability. In that event it is not 
the right or the duty of the United States to intervene alone. 


“TR]ather,” he adds, significantly, it is “the duty of the United States 
to give intelligent joint study to the problem, and, if the conditions 
warrant, to offer the helping hand or hands in the name of the Ameri- 
cas. Single-handed intervention by us in the internal affairs of other 
nations must end; with the cooperation of others we shall have more 
order in this hemisphere and less dislike.’”*®* This later matured into 
the Good Neighbor Policy with its stress upon common interest and 
cooperative action. Accordingly, in 1933 at Montevideo a Convention 
on the Rights and Duties of States specified in Article 8 that “No state 
had the right to intervene in the internal or external affairs of an- 
other.”®? This Convention was subject to a reservation by the United 
States which advised that the principle of nonintervention, in the ab- 
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sence of a common standard of definition, would be construed in the 
light of “the doctrines and policies . . . embodied in the different ad- 
dresses of President Roosevelt . . . and in the law of nations as gener- 
ally recognized and accepted.’ 

It is significant to observe that the United States refused to accept 
the broad definition of intervention that had been included in the draft 
formulation of Article 8 that was proposed at Montevideo: “Any act 
of a State, through diplomatic representation, by armed force, or by 
any other means involving effective force, with a view to making the 
State’s will dominate the will of another State, and, in general, any 
maneuver, interference or interposition®® of any sort, employing such 
means, either directly or indirectly in matters of obligation of State, 
whatever its motive, shall be considered as Intervention, and likewise 
a violation of International Law.’** This proposed definition and its 
rejection by the United States is very suggestive with respect to what 
was the scope of nonintervention sought by the Latin American coun- 
tries as contrasted with the legal obligation the United States was 
ready to accept. A perceptive student of Latin American diplomacy 
has well summarized the significance of this first legal pledge to refrain 
from intervention by the United States: 

The Montevideo pledge meant that the United States had ab- 
jured armed intervention in the internal affairs of other countries. 
By implication, intervention through means other than armed 
force could continue.** 


Because of broader legal commitments that came later it is of 
no practical importance to determine whether the United States spon- 
sorship of the invasion by the Castro exiles constituted a violation of 
Article 8 of the Montevideo Convention on the Rights and Duties of 
States.°* Certainly, such sponsorship comes within the prohibition of 
the Additional Protocol Relative to Non-Intervention that was con- 
cluded at Buenos Aires in 1936 and later ratified by the United States 
with neither a reservation nor a dissenting vote in the Senate. The 
Preamble of the Additional Protocol recalled the Montevideo noninter- 
vention pledge, and can be appropriately regarded as a full acceptance 


94 INTERNATIONAL CONFERENCES, 124. 

95 This recalls Secretary Hughes’ distinction between intervention and interposition 
made at Hanava in 1928, see op. cit. supra, note 84. 

96 Seventh International Conference of American States. First, Second and Eighth 
Committees, Minutes and Antecedents, 165 (Montevideo 1933). 
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98 President Kennedy’s interpretation of the nonintervention doctrine amounts to 
reaffirming the Montevideo pledge as the measure of the U.S. obligation. From the 
viewpoint of law, however, this neglects the broader commitments subsequent to 1933 
subscribed to by the United States. For the Kennedy position see supra pp. 7-8. 
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by the United States of the Latin American insistence upon a doctrine 
of absolute nonintervention.” Articles 1 and 2 contain the substance 
of the legal obligation accepted by the United States: 

Article 1—The High Contracting Parties declare inadmissible 
the intervention of any one of them, directly or indirectly, and for 
whatever reason, in the internal or external affairs of any other of 
the Parties. 

The violation of the provisions of this Article shall give rise to 
mutual consultation, with the object of exchanging views and seek- 
ing methods of peaceful adjustment. 

Article 2.—It is agreed that every question concerning the inter- 
pretation of the present Additional Protocol, which it has not been 
possible to settle through diplomatic channels, shall be submitted 
to the procedure of conciliation provided for in the agreements in 
force, or to arbitration, or to judicial settlement.1°° 


The United States accepted the obligation to refrain from interventions 
other than by armed force and to submit a dispute as to what consti- 
tuted intervention to a supranational body of resolution. This would, 
as well, imply a commitment to abide by the results of such a third- 
party determination. 

The failure of the nonintervention system to protect the national 
independence of Spain during its civil war’®’ together with the aggres- 
sive extension of Nazi influence to some of the South American nations 
led to an effort to assure collective resistance to an extra-hemispheric 
intrusion. The threat of a concerted European intervention in the 
Western Hemisphere was present for the first time since the Triple 
Alliance at Troppau in 1820 had proposed to win back Spain’s lost 
colonies in Latin America; this was the situation, it will be recalled, 
that prompted the Monroe Doctrine. There was no prospect of legit- 
imating a revival of a unilateral right of protective intervention to be 
exercised on behalf of hemispheric welfare by the United States. Latin 
American states had no inclination to give up the doctrine of noninter- 
vention. Instead an idea of collective intervention to prevent extra- 
hemispheric intrusion began to take definite shape in the Declaration 
of the Principles of the Solidarity of America approved at Lima in 
1938. The Preamble of the Declaration of Lima recalled the Protocol 
of Non-intervention, while the operative portions of the declaration 
stated the importance of “continental solidarity” so as to defend each 
American state “against all foreign intervention or activity that may 
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(1945). 

100 INTERNATIONAL CONFERENCES, 191. 

101 Cf., Padelford, International Law and Diplomacy in the Spanish Civil Strife 


(1939). 














1961] AMERICAN INTERVENTION IN CUBA 575 


threaten them” by recourse to effective collective action.’°? The 
doctrine of absolute nonintervention supplemented by a declaration of 
solidarity to resist extra-hemispheric intrusions of influence by col- 
lective action continue as the explicit foundation of the legal relations 
between the United States and Latin America.’ 

The Declaration of Lima was supplemented in 1940 by the Act 
of Havana which declared that “any attempt on the part of a non- 
American State against the integrity or inviolability of the territory, 
the sovereignty or the political independence of an American State 
shall be considered an act of aggression”’” and that cooperative action 
should then be taken in the spirit of collective self-defense.’ The 
concern was to defend against the emergence in South America, by 
subversion or otherwise, of a government sympathetic to the Axis 
powers. In 1942 as a result of the threats posed by World War II 
the inter-American system created the Emergency Advisory Committee 
for Political Defense of the Continent which was quite successful in 
using collective non-recognition as a means to resist the emergence 
of pro-Axis governments.’** Hemispheric consensus gave strong polit- 
ical backing to the shift from the unilateral to multilateral resistance 
against extra-hemispheric interference.’”’ In 1945 the Act of Chapul- 
tepec adopted at an Inter-American Conference on War and Peace 
reaffirmed the commitment to hemispheric solidarity and reciprocal 
assistance.’°* Such sentiments were given effective implementation in 
the Inter-American Treaty of Reciprocal Assistance concluded at Rio 
de Janeiro in 1947.” 

The most comprehensive effort to establish a legal order for the 
Americas is contained in the Charter of Bogota that was signed in 
1948.1"° Particularly relevant is its reformulation of the absolute 
nonintervention obligation to cover collective intervention in Article 
15: 

No State or group of States has the right to intervene directly or 


indirectly, for any reason whatever, in the internal or external 
affairs of any other state. The foregoing principle prohibits not 


102 INTERNATIONAL CONFERENCES, 308-309. 
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oniy armed attack but also any other form of interference or 
attempted threat against the personalty of the State or against its 
political, economic and cultural elements. 


We must use this broad prohibition of intervention in order to 
appraise the legality of the anti-Castro course of United States policy. 
Such a legal obligation can not be satisfied merely by refraining from 
the use of armed forces in an invasion, as was implied when President 
Kennedy said: 

While we could not be expected to hide our sympathies, we made 

it repeatedly clear that the armed forces of this country would 

not intervene in any way. 

Any unilateral American intervention, in the absence of an ex- 

ternal attack upon ourselves or an ally, would have been contrary 

to our traditions and to our international obligations.” 


This is true, but it is not responsive to the charge of indirect inter- 
vention brought against the United States by Cuba and others. It 
suggests a scope of nonintervention that is arguably in accord with 
Article 8 of the Montevideo Convention and the Charter of the United 
Nations, but it does not acknowledge the scope of the legal duty 
imposed upon the United States by Article 15 of the Charter of Bogota. 
The conduct of the United States also seems to violate Article 16 of 
the same Convention: 
No State may use or encourage the use of coercive measures of an 


economic or political character in order to force the sovereign will 
of another State and obtain from it advantages of any kind. 


Such governing standards seem to compel a conclusion of illegality. 

Article 6 of the Rio Treaty of Reciprocal Assistance provides: 
If the inviolability or the integrity of the territory or the sover- 
eignty or political independence of any American State should be 
affected by an aggression which is not an armed attack . . . the 
Organ of Consultation shall meet immediately in order to agree 

on the measures which must be taken in case of aggression to assist 

the victim of the aggression or, in any case, the measures which 
should be taken fér the common defense and for the maintenance 

of the peace and security of the Continent.’!* 


The Cuban Revolutionary Council has urged Article 6 as a basis for 
collective action by the OAS against Castro. This seems somewhat 
strained. It presumably makes reference to the influence exerted by the 
Soviet Union, and possibly Communist China, upon Cuban internal 
affairs. But the evidence presently available indicates that the Sino- 
Soviet interference extends only to offers of military support in the 
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event of an armed attack by the United States upon Cuba'’ and 
widespread cooperation with and support for Castro in the area of 
trade and commerce. But if this is characterized as “aggression” it 
makes a mockery of the concept in a world in which bloc leaders on 
both sides of the Cold War consistently act to ingratiate themselves 
with unaligned nations. Would any one contend that United States 
aid to Tito in Yugoslavia or even to Poland constitutes aggression? 

However, the special status of the international Communist move- 
ment in inter-American relations may give some legal basis to those 
who urge collective action by the OAS. At the Bogota Conference 
in 1948 and again at the Foreign Ministers Meeting of American 
States held at Washington in 1951 all the American republics went on 
record as “condemning the interventionist character of the interna- 
tionalist Communist movement and expressing their determination to 
take the necessary measures to counteract its subversive activities.’™* 
In 1954 at the Tenth Inter-American Conference a Declaration of 
Solidarity was adopted which condemned “[t he activities of the inter- 
national communist movement as constituting intervention in American 
affairs” and declared that “the domination or control of any American 
State by the internationalist communist movement, extending to this 
hemisphere the political system of an extra-continental power . . . 
would call for a meeting of consultation to consider the adoption of 
appropriate action in accord with existing treaties.”’?® 

Regardless of the desirability of making a determination in ad- 
vance that the emergence of a Communist oriented government in 
the hemisphere has been achieved by extra-continental intervention,’’® 
it nevertheless abridges the principle of nonintervention only to the 
extent of authorizing collective action by the OAS.""* It is a Monroe 
Doctrine for the Americas that shifts the responsibility from the 
United States to the republics acting together in joint protective action. 
Thus the legal discretion of the United States to act on its own is 
not enlarged by the formal hemispheric action condemning the inter- 
national communist movement as interventionary. Such condemnation 
has been reiterated under the impact of developments in Cuba at 
Inter-American conferences by the Declaration of Santiago at Chile 
in 1959 and by the Declaration of San José at Puerto Rico in 1960.’* 


113 For validity of collective defense concept see Article 51 of the U.N. Charter 
quote, supra note 63. 

114 Tenth Inter-American Conference, Dep’t of State Publication 5692, 8 (1955). 
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World War II period. 
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the peaceful settlement of conflicts between States in the hemisphere. 
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However, the Latin American republics have not been disposed to 
do more than to join in a collective condemnation of the communist 
movement. There has been no willingness to change the legal status 
of the doctrine of nonintervention or even to join in collective sanc- 
tions against governments that have been alleged to be communist- 
dominated. 

The perception of these limits to the willingness of the Latin 
American republics to act against expansions of communist influence 
in the hemisphere has increasingly motivated the United States to 
resume its role as unilateral actor. Thus the United States is widely 
assumed to have taken a decisive interventionary role in the organ- 
ization of the revolution that succeeded in overthrowing the pro- 
Arbenz government in Guatemala in 1954.''® American participation, 
although provoking widespread criticism, was handled subtly enough 
so that the issue of intervention in violation of treaty obligations 
was never sufficiently clear. However, the overtness of the American 
role in the fight against Castro makes quite clear the interventionary 
character of United States conduct. The absence of collective author- 
ization by the OAS is decisive for an evaluation of the legality of the 
unilateral help and comfort given the plan of the Cuban Revolutionary 
Council to invade Cuban territory to overthrow Castro and of the 
economic coercive measures. Regardless of the correctness of the 
characterization of the Castro government as “Communist” and as 
a virtual member of the Soviet Bloc, such coercive conduct by the 
United States amounts clearly to intervention forbidden by Article 
15 of the Charter of Bogota (as well as such earlier instruments as 
the Additional Protocol on Non-intervention).'*° 

One is led, then, to the inescapable conclusion that the United 
States has violated its legal obligations to refrain from intervention 
in the internal affairs of Cuba by its use of coercive economic sanc- 
tions (especially the export embargo) and by its support for the 
hostile military venture of the exiles carried out in April 1961. In 
addition, the United States would seem to be flagrantly guilty of violat- 
ing its obligation under the Civil Strife Convention to remain aloof in 
the face of an internal struggle for power in Latin America. Although 
less evident, the United States would seem to have abused the legal 
right to confer asylum upon political refugees by allowing the exiles 
to form a counter-revolutionary plot on its territory. Furthermore, the 
status of United States conduct seems legally dubious in relation to 
the United Nations Charter provisions requiring pacific settlement 
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of disputes and respect for national independence, and quite contra- 
dictory to the aspirational Draft Code of Offenses against the Peace 
and Security of Mankind that was adopted, with the concurring 
vote of the United States member, by the International Law Com- 
mission. And finally, the conduct of Americans who helped to finance, 
organize, and execute the April invasion plan appears to constitute 
a crime under the domestic laws of the United States. 


V. A PROVISIONAL ASSESSMENT 


What do these events portend for the future of inter-American 
relations? It is too early to attempt a real assessment. Even the future 
shape of Cuban-American relations remains highly uncertain. An 
exchange of tractors for prisoners may not re-establish harmony, but 
it provides some hope for a mutual willingness to relax tensions. By 
acting as a sponsor for the Cuban rebels the United States received 
a political and moral defeat that is not unlike the miscalculation and 
setback experienced by England and France in the 1956 Suez Cam- 
paign. But the experience can also be of enormous instructive value. 
In this regard, I should like to conclude by identifying some of the 
problems and challenges illuminated by the relations of the United 
States with Cuba since Castro took over in 1959. 

(1) There appears, in one sense, to be manifest a remarkable 
degree of historical continuity both within Cuba itself and in the 
response of the United States to a situation prevailing in a Latin 
American neighbor that was destructive of private investment and 
antagonistic to our desire to maintain hemispheric political supremacy. 
The pattern of Castro’s authoritarian government basing itself upon the 
strength of his personality is consistent with a tradition of charismatic 
leadership deeply embedded in Cuban history since colonial times.’*" It 
is nothing new for Cuba to be dominated by a dictator who suppresses 
cruelly the political opposition, eliminates civil liberties, and controls 
mass media of communication for propagandistic purposes. The dif- 
ference, from the viewpoint of a free press, between newspapers run 
by a reactionary elite friendly to Batista and run by the Castro govern- 
ment is not very great. It is quite true that Castro has betrayed the 
democratic principles proclaimed as his program in Sierra Maestra 
in 1957,!** but, in so doing, he has continued rather than varied the 
internal Cuban atmosphere. Castro has brought into power a dictator- 
ship from the left. This has destroyed the former middle class, perhaps 
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irreparably damaging Cuban development, and certainly antagonizing 
the moderate group that supported him during his struggle for power. 
One does not find many peasants or workers among the Castro exiles, 
nor is there much evidence of their disenchantment with Castro. The 
element of continuity in the internal political life of Cuba is important 
if we are to assess accurately the expectations of the Cuban population. 
It is improbable that they will miss liberties that were never possessed. 

The hostile action of the Castro government has totally destroyed 
the value of the huge private investment by Americans in Cuba and 
has brought to an end profitable international trade relations between 
the two countries. In addition, Cuba has turned for support increasingly 
to the extra-hemispheric political enemies of the United States. The 
result has been to intrude Communist influence in the affairs of a 
Latin American state, threatening our relative power position in the 
Cold War. Cuba’s success serves as an example to other ambitious 
elites throughout Latin America. In addition, Castro was eagerly 
willing to export his revolution, thus disrupting internal stability 
throughout the Caribbean,’** displaying a cavalier disregard in his 
early months of power for the principle cf nonintervention. These 
developments illustrate extreme instances of the reasons accounting 
for United States intervention in Latin American affairs: (1) political 
conditions hostile to American investor interests; (2) the apparent 
extension to the hemisphere of the influence of a powerful extra-con- 
tinental nation. The United States has responded, except for its failure 
to resort to dictatorial interference by force of arms, by recourse to 
a policy of “protective intervention.” This suggests continuity with 
the hegemonial claims asserted by the United States during the later 
stages of the Monroe Doctrine. Interposed legal commitments to the 
absolute doctrine of nonintervention preclude us, however, from a 
revival of the Monroe Doctrine to meet the Sino-Soviet threat without 
embarking on a dubious path of explicit law-breaking. We are no 
longer free to act unilaterally.’** 

(2) The United States concern with the protection of private 
investment seems to induce our leadership to confuse socialism with 
international communism. The effort of Castro to reconstitute Cuban 
society by recourse to a radical and socialistic program must be kept 
rigidly separate from considerations relevant to the distribution of 
power in the Cold War. Otherwise we dangerously foreclose political 
cooperation with socialist societies, undesirably limiting our flexi- 
bility in foreign affairs. It is my opinion that a socialist response 
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is needed in the less developed parts of the world to hasten a higher 
standard of living, a rapid rate of industrialization, and an equitable 
distribution of wealth and services to the lower classes. The United 
States must encourage such developments so as to promote healthy, 
progressive, and stable societies in Latin America. Hence, the apparent 
willingness to brand Castro as a “Communist” partly because he ex- 
propriated American property is a particularly regressive aspect of 
the United States response to Castro.'*° It almost certainly contributed 
pressure upon Castro to seek external support from the Sino-Soviet 
bloc.'*® For if the United States withdraws support from a radical 
social program’** the national leaders will almost certainly turn 
for help to the communist bloc countries. This lesson was first taught 
the West by Nasser’s reaction to the withdrawal of United States 
support for Egypt’s Aswan Dam project; Castro has re-instructed 
us in this respect. A stable socialist society unaffiliated with either 
power bloc is in the interests of the United States in most parts of 
the world. 

(3) The defeat of the rebel invasion, the reaction of public 
opinion throughout Latin America, and the domestic criticism of 
United States intervention suggest the political vitality of the legal 
commitment to a policy of absolute nonintervention. The sentiment 
of the community in Latin America strongly backs the legal norm. 
This is a strong argument for adherence to nonintervention by the 
United States. It may indicate that our energy should be given over 
to the development of effective, compulsory remedies that allow cred- 
itor states some opportunity to pursue their claims against debtor 
states. The absence of remedies against Cuba certainly contributed 
pressure in the direction of intervention. Also considerations of recip- 
rocity suggest the mutual benefit of regional stability that may result 
for both Cold War rivals if standards of nonintervention become 
operational. Khrushchev’s message to President Kennedy*** indicated 
the destabilizing effect upon East-West relations that is likely to flow 
from an interventionary policy reciprocally pursued against neighboring 
hostile states. 





125 It is “regressive” because it tends to confuse internal questions of social change 
(socialism) with an external power affiliation (communism). 
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127 A “radical social program” is a basic reordering of the society along new lines. 
It is not a matter of stabilizing the existing social order by external capital grants. The 
United States has used its influence to support reformist rather than radical social 
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(4) Correlated to the vitality of the nonintervention pledge is 
the relative insufficiency of the OAS as an organ for the exercise of 
collective responsibility. The member states from Latin America are 
extremely reluctant to cooperate with the United States in the use 
of coercive measures to resist the extension of communist influence 
to the hemisphere. Pledges of sentiment can be elicited at inter-Amer- 
ican conferences (Caracas, Santiago, and San Jose), but implementing 
action is not forthcoming. This is another source of pressure upon the 
United States to resort to intervention, despite conflicting legal obli- 
gations. The expectation of solidarity—as a substitute for the Monroe 
Doctrine—has not materialized as yet in response to communism. 
This contrasts with the relative success of collective action, imple- 
menting the Declaration of Lima (1938), and designed to resist fascist 
infiltration. What alternatives to unilateral intervention are open to 
the United States, given its perception that communist control of a 
Latin American country imperils significantly its national security? 

(5) The United Nations did not seem able to make a legal de- 
termination that objectively reflected Cuba’s complaints about United 
States intervention. The General Assembly passed a mild resolution 
urging peaceful settlement of the U.S.-Cuba dispute by recourse to 
regional mechanism of adjustment. The force of world condemnation 
of interventionary conduct, as potentially expressed in the UN, prob- 
ably did restrain the United States from further or more flagrant co- 
ercive action. The formal action taken by the General Assembly did not 
exhaust its influence over the outcome of the U.S.-Cuban dispute. It 
is difficult to assess this, but it is important not to neglect it. 

(6) A Latin American leader can mobilize intense public support 
by concentrating internal hostility upon the United States. Castro 
has had great mass response in his campaign to explain all the defects 
of Cuban society by pointing to the great dragon in the north. And 
his charismatic following throughout Latin America stems from his 
ability to show that the dragon breathes fire but is perhaps made of 
paper. Other ambitious Latin American leaders can be expected to 
use latent mass hostility to the United States as a lever of political 
power. 

(7) The emergence of Castro has led the United States to begin 
taking seriously the needs of its hemispheric neighbors. The new 
relevance of the Cold War to Latin America will probably benefit 
many nations through increased participation in foreign aid and loan 
programs. The moderate leaders of beneficiary countries must realize 
that Castro has made this possible. This may help to account for their 
reluctance to use coercion to eliminate Castroism from the hemisphere. 
So long as Castro remains, the United States will do a lot to keep its 
friends in the hemisphere satisfied. 
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(8) There are certain implications of our conduct towards Castro 
which, although central to calm understanding, are very difficult to 
evaluate. First, the uniform hypocrisy of our highest leaders in their 
defense against Cuba’s charges that we were contemplating direct 
or indirect intervention. The extreme hypocritical gesture was made 
in the United Nations by Ambassador Wadsworth when he said that 
the United States welcomed information that would enable a strict 
enforcement of our neutrality laws at a time when it was evidently 
governmental policy to prepare the Castro exiles for the military ex- 
pedition that took place in April 1961.'*® Such blatent falsification 
in solemn dipiomatic situations sets a very bad example, especially 
in view of the American tendency to speak of action taken to promote 
national interests in the self-righteous rhetoric of morality. President 
Kennedy’s suggestion that our newpapers accept voluntary censorship 
is occasion for further alarm in this regard. How can an uninformed 
or misinformed society remain democratic? How can we trust our 
own leaders? How can other countries trust us? This is a very serious 
consequence of the Cuban affair, for the slow development of trust is 
indispensable to the growth of all international order, especially in 
the crucial area of arms control. Trust is the horizontal alternative 
to effective vertical controls. 

Second, Cold War pressure has led the United States to act in 
disregard of its legal obligations. This is very damaging to our cam- 
paign to extend further the relevance of law to international relations. 
More specifically, it reveals the political limits of our treaty commit- 
ment to the doctrine of absolute nonintervention. This seems likely 
to reactivate Latin American suspicions about our willingness to act 
as a good neighbor under current world conditions. It may further 
threaten hemispheric solidarity. 

Third, the Kennedy Doctrine enumerated a unilateral assumption 
by the United States of a power that is inconsistent with our legal 
obligations. It narrowed our nonintervention pledge down in unwar- 
ranted fashion to apply only to direct armed intervention by United 
States military forces even though the applicable treaty provisions 
are carefully formulated in language broad enough to reach indirect 
and non-military forms of intervention. Furthermore, President Ken- 
nedy announced a possibility of direct armed intervention in the event 





i29 E.g., consider this statement made in a U.N. debate by Ambassador Wads- 
worth: “It is natural and readily understandable that some Cubans on our shores 
should want to engage in activities against the government which has done them so 
much harm. But the United Sates has been in no way associated with such activities. 
On the contrary, we have made unusual and special efforts to prevent violations of 
our laws.” (emphasis added). Second Statement of January 4, 44 Dep’t State Bull. 
103 (1961). 
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that the OAS fails to discharge its responsibility to implement ef- 
fectively the various Declarations of Solidarity designed to keep the 
communist movement from extending its influence to our hemisphere. 
Finally, President Kennedy and others have suggested that the 
exercise of communist influence in the hemisphere is not “negotiable” ; 
this seems to suggest a policy of force which directly conflicts with 
our commitments to seek peaceful settlement of a// international dis- 
putes. Perhaps this is necessary for national security, but we should 
at least be clear about the broad destabilizing effect of such a claim. 
It is, of course, reciprocally available to our rivals in the Cold War. 

Fourth, the role of the CIA raises a number of independently 
disturbing problems. It is not reassuring to have our international 
intelligence organ act with such ineptitude. The CIA badly directed 
the exiles and it disastrously miscalculated the chances of a spontaneous 
uprising within Cuba. “It used to be said that you would need an 
enemy if you had a Hungarian for a friend, and Senor Castro has by 
now concluded that you will never need a friend if you have the CIA 
for an enemy.’’*? Unfortunately this is more than a sardonic aside. 
The CIA’s failure destroys one’s confidence in our capacity to assess 
military threats that exist or are supposed to exist. This is most 
serious today when military security is critically dependent on knowing 
when not to push the strike buttons. Additionally, CIA’s evident 
backing of Batista-oriented exiles is shocking. It is inconsisent with 
our frequently reiterated preference for the emergence of liberal 
democracy in Latin America, and must make our speeches against 
dictatorship sound rather hollow. CIA seems to have acted without a 
clear Presidential mandate; it acted without even a clear internal 
policy as is suggested by its own split over which exile faction de- 
served major support. CIA, virtually on its own, seemed to be com- 
mitting the United States to a very unpopular, dubiously conceived, 
and disastrously executed policy of counter-revolution in a foreign 
nation. One is disturbed that such a record has generated so litile 
domestic criticism or concern. One notes the contrast to the wide- 
spread opposition in England that arose in 1956 after British par- 
ticipation in the Sinai Campaign was made public. 


CONCLUSION 


The United States response to the challenge of Castro has been 
awkward and lawless. It has uncovered a number of dubious assump- 
tions that our policy-makers have used as the basis of our international 
conduct. It provides, therefore, an excellent opportunity for a reform- 
ulation of the relevance of law to politics, and a recommitment by 





130 Talk of the Town, New Yorker, May 13, 1961, 31-32. 
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the United States to the rule of law in hemispheric affairs. The pressure 
of the Cold War need not cripple our capacity to act as a nation in 
accord with our traditional fidelity to law. But we must come to 
understand that the restraints of law often serve our national interest, 
even when they protect a government as hostile to our welfare as is 
Castro. The world may not have much time left in which to establish 
an effective world law. So we must use what time is given to us in a 
responsible fashion. This is the deepest teaching of the failure of the 
United States response to the troublesome challenge thrown at us 
by Castro’s Cuba. Perhaps we can learn this from pondering the cry 
of the impassioned Havana mobs: “Patria o muerte.” 








THE ROLE OF CONFLICTS THINKING IN DEFINING 
THE INTERNATIONAL REACH OF AMERICAN 
REGULATORY LEGISLATION 


DoNALD T. TRAUTMAN* 


I 
INTRODUCTION 


In an era of international economic cooperation, many consider it 
perverse for the United States to apply its law, of which the antitrust 
laws have perhaps attracted the most attention, to foreign activities 
and to foreign nationals in countries whose law tolerates or promotes 
what we proscribe.' The argument ranges over many complicated fields 
of law and politics. This paper seeks to deal with only one of those 
fields, one which this paper seeks to prove is almost irrelevant to the 
controversy, but one which seems often to occupy the center of the 
stage. Perhaps it does so because it makes for good drama: its thesis 
is provocative and diverting. The argument is that the United States 
has neither the power nor any justification under existing doctrines of 
jurisdictional propriety to apply its law beyond its borders. This paper 
seeks to establish by analysis of several areas of regulation that there 
is and can be no such inherent limitation. It seeks to show, as a 
corollary, that conflicts thinking has provided significant informing 
principles in the interpretation of regulatory legislation. Whether or 
not the extensions of jurisdiction in various areas have been wise, 
whether or not jurisdiction should have been exercised, experience in 
many areas shows that the problems are too complicated to be solved 
satisfactorily by analysis running solely in terms of geographical 
boundaries. 

In American practice, the question ordinarily arises as one of in- 
terpretation. Many federal regulatory statutes contain jurisdictional 
language that is as sweeping as the regulation in the Sherman Act of 





* Professor of Law, Harvard Law School. 

1 See, e.g., Haight, “International Law and Extraterritorial Application of the Anti- 
trust Laws,” 63 Yale L.J. 639 (1954); Whitney, “Sources of Conflict Between Inter- 
national Law and the Antitrust Laws,” 63 Yale L.J. 655 (1954). It would be supereroga- 
tory for this paper to deal with the “extraterritorial” application of antitrust laws. In 
addition to these articles, see Carlston, “Antitrust Policy Abroad,” 49 Nw. U.L. Rev. 
569 (1954) ; Note, 69 Harv. L. Rev. 1452 (1956) ; and, in particular, Brewster, “Antitrust 
and American Business Abroad,” c. 11 (1958) [hereinafter cited as BREWSTER], in 
which a slightly different version of this paper, with somewhat more extensive footnot- 
ing, appeared as an Appendix to Chapter XI. The McGraw-Hill Book Co., Inc., has 
kindly consented to the reprinting here of those parts of this paper which have been 
taken from that work. 
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“trade or commerce among the several states, or with foreign nations.” 
Judges are constantly called upon to decide what limits there are to 
the apparent universality of such language. To put a concrete case, a 
Danish seaman who has signed on a Danish ship in Copenhagen and is 
injured in a Danish port is hardly the concern of Congress and yet 
comes literally within the Jones Act, which provides compensation for 
“any seaman who shall suffer injury in the course of his employment.” 
Our power to define the remedy for the Danish sailor in this case is 
rarely tested, because it is obvious, entirely apart from any external 
limitations as might be provided by either the Constitution of the 
United States or international law and practice, that Congress could 
not have intended to reach this transaction. Without clearly distinguish- 
ing between power and intent, conventional idiom has it that there is 
nothing in the case to bring the injury within the “territorial jurisdic- 
tion” of the United States. 

American regulation is not ordinarily invoked unless someone or 
something American is involved, and the true question is whether resort 
to the geographical analysis implied in the notion of territorial jurisdic- 
tion is satisfactory when some significant American element is in- 
volved. Then, constitutional or international law hurdles lose any force 
they may have had,? and the question which the judge faces is how 
far Congress wanted to go, or would have wanted to go had it con- 
sidered that the jurisdictional language it used did not exclude transac- 
tions in which foreign activities predominate. Strictly the job of the 
judge is to apply the statute within the limits laid down by Congress. 
As is often the case in other respects, here too the language of federal 
regulation is rarely precise. In many of the statutes considered in this 
paper, the only relevant language is that defining the commerce af- 
fected. Of course, when legislation represents an exercise of the power 
to regulate commerce with foreign nations, some commercial connec- 
tion with the United States must be found. But apart from that qualifi- 
cation, there seems to be little guidance. The formulas vary in specific- 
ity and artistry of draftsmanship, but no particular pattern emerges.* 
In the main, the job of circumscribing the international reach of federal 
regulation, which ordinarily in terms applies to all transactions having 
some commercial connection with the United States, has been left to 
the judge. 

It is the purpose of this paper to analyze judicial decisions inter- 
preting broad congressional language and limiting its jurisdictional 





2 International law limitations are discussed throughout the body of this paper. 
That they operate primarily as aids in construction was suggested as early as 1804. 
See The Charming Betsy, 2 Cranch 64, 118 (U.S. 1804); cf., The Exchange, 7 Cranch 
116, 135, 146 (1812). 

3 For a detailed listing of typical formulas, see BREWSTER, 313 n. 3. 
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reach. In particular, the analysis will be undertaken from the stand- 
point of one who has worked primarily in the field of conflict of laws. 
The questions that emerge are, in this light, ones of identifying points 
of similarity and difference between the various traditional and mod- 
ern approaches to conflict of laws on the one hand and a traditional 
and functional approach to the question of the appropriate scope of 
application of American economic regulation. Thus in part the ques- 
tion is whether the cases can rationally be explained without resort to 
the often subtle and delicate inquiries compelled by modern conflict-of- 
laws thinking. At least one or two recent decisions, which the purist 
must regard as unfortunate, suggest that statutory interpretation may 
appropriately merge with conflict-of-laws thinking. In Lauritzen v. 
Larsen,‘ for example, the Supreme Court addressed itself to the prob- 
lem. It was enough there to pose a problem that a Danish seaman on 
a Danish ship who had been injured in foreign waters had signed on 
in New York City. Compensation under the Jones Act was denied, but 
the Court not only assumed that Congress had the power to make the 
Jones Act applicable but gave the case full consideration. To many 
the result may seem easy, but the Court found no easy formula. Its 
opinion suggests that a wide variety of factors may come to bear on 
the decision whether the universal language Congress has used causes 
economic regulatory measures to apply “abroad.” Analogies may be 
drawn from international law, from American rules of the conflict of 
laws, from constitutional law cases dealing with “legislative jurisdic- 
tion” or “jurisdiction over the subject matter,” as well as from the 
substance of the regulation. Reliance has been placed at various times 
on principles drawn from all of these areas. In Lauritzen v. Larsen, 
for example, the Court found it relevant to discuss the international 
law notion that a ship is a part of the territory whose flag it flies, the 
choice-of-law rules for contract and tort, constitutional definitions of 
legislative jurisdiction and the purpose of the Jones Act. This paper 
will attempt to suggest how courts have brought these various notions 
into harmony. 

One problem posed by a decision such as that in the Lauritzen 
case is whether all traditional dogma are to be abandoned and a new 
approach fashioned. If there is to be a new approach, can the shifting 
and uncertain premises of conflict of laws be relied on, and will better 





4 345 US. 571 (1953). There a Danish seaman temporarily in New York City 
signed on a Danish ship in New York, and was injured by the negligence of a fellow 
sailor in Havana. The stipulation as to Danish law, R. 20, indicates that the statutory 
recovery in Denmark is quite limited when the injury is caused by the negligence of a 
fellow seaman. In this action for recovery under the Jones Act, although payments had 
been made in accordance with Danish law, the Supreme Court held the Jones Act in- 
applicable. 











1961] AMERICAN REGULATORY LEGISLATION 589 


appreciation of conflict-of-laws problems conduce toward more precise 
thinking in the area of “statutory interpretation?” Because the author 
thinks that the conflict of laws is undergoing fundamental and de- 
sirable change, change that can be of immeasurable assistance in the 
process of understanding the context in which Congressional legisla- 
tion occurs, it seems that much more important to explain why identifi- 
cation of activity within the jurisdiction, or a hold on the basis of 
nationality, domicile, or whatever else, can at times be insufficient. At 
the same time, it seems very important to attempt to give some struct- 
ure, framework and functional basis for what has occurred, if indeed 
it can be rationally explained. Since the author believes that the de- 
cisions are far more rational than their rationalizations in the com- 
mentary, separate identification of the various factors listed and dis- 
cussed by the courts seems appropriate. It also seems helpful to 
acknowledge that various factors rank differently in importance. It 
would be unthinkable that the law were otherwise. 

Certainly the factors traditionally regarded as necessary to estab- 
lish a satisfactory legislative hold, such as the hold over the person 
based on citizenship or residence, or the hold based on the initiation and 
execution of activity within the country, remain of significance and 
often command greater respect than other factors. Concurrence of two 
or more may be decisive. Without seeking to minimize the role such 
factors play, this paper analyzes what happens in the doubtful cases. 
It seems useful, by way of preliminary exploration of the problem, to 
suggest at the outset the ways in which a conflicts analysis could be 
of assistance. i 

Choice-of-law rules may be drawn on to determine which of 
two or three concerned jurisdictions ought to have the final say. Choice- 
of-law notions may also be drawn on to determine the significance of 
a particular factor, such as citizenship, to the particular regulation 
involved; the place where a person is injured may have a superior 
claim so far as liability for conduct is concerned, while the place whose 
citizen is injured may be more concerned with compensating him and 
with regulation of activity affecting the government itself in its domes- 
tic or foreign affairs. This type of analysis is relatively simple and 
widely used today in conflicts thinking. 

If such analysis were insufficient to resolve the doubt, resort to 
other perhaps less familiar types of choice-of-law analysis might be of 
assistance in the final determination that it is proper to regulate any 
particular transaction. In Lauritzen v. Larsen, the Court took occasion 
to refer to the Danish compensation system, although even as scholar- 
ly a judicial gentleman as Justice Jackson failed, perhaps because 
there it was unnecessary, to suggest how a court might deal with the 
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fact that the Danish legislation, albeit quite similar to ours, gave 
substantially less relief than our law when the injury was caused 
by a fellow seaman. If our laws are the same in substance as the laws 
of an interested foreign nation, use of our law would surely involve 
less putative affront to the “sovereignty” of that nation. At the same 
time, there might be no significant American interest which would not 
be fully vindicated by the foreign law. As legislative policy diverges, 
the potentiality of offense might increase, but, by the same token, the 
inclination of the United States to apply its own law, which it pre- 
sumably prefers, might also become greater. Finally, and perhaps 
particularly in matters of regulation which affect commerce among 
nations of the free world, practical and official diplomacy might pull 
us up short. It may not be enough to prefer application of our law 
because the foreign rule is not an adequate substitute. There may 
emerge a judge-made Golden Rule to promote respect for our laws 
abroad or to avoid a basis for retaliation. Direct advice from the Ex- 
ecutive based on reasons of official diplomacy may also demand re- 
straint. 

The subject matter involved might also play a part in defining 
our jurisdictional reach. For example, legislation regulating and penal- 
izing conduct which interferes with the process of government may 
reach out further than legislation conferring rights on private in- 
dividuals. Treason, counterfeiting, or smuggling may be within reach 
no matter how remote the scene of the crime.® 

Finally, at the heart of the controversy over application of our 
law abroad, and consequently over the weight to be given various fac- 
tors, is a fundamental question of approach which is too often over- 
looked. Failure to recognize it has aggravated much of the dispute. 
The question is whether we are concerned with finding the most ap- 
propriate law to govern a transaction or simply with the sufficiency 
of the legislative concern of the United States. If the question is simply 
one of an appropriate legislative concern, there is a possibility that 
several jurisdictions will find themselves competent to regulate. It was 
plain, for example, in Lauritzen v. Larsen, that by any usual test 
Denmark was justified in granting relief to the seaman there involved, 
and that we were being called on to afford additional relief. One alter- 
native is to treat the problem like a choice-of-law problem and insist 
on the self-restraint imposed by a search for the most appropriate law. 
If, however, we find that other countries in fact do little to avoid 
multiple regulation, do we then abandon our effort to find a single 





5 No attempt will be made here to deal with each substantive area. The focus will 
simply be on some of the important factors affecting judicial decision as they appear 
in some areas of federal regulation. 
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regulating rule and limit our inquiry to establishing the minimum 
relationship adequate to support the imposition of our own regulatory 
policy? Recognizing the possibility of occasional divergence because of 
honest disagreement or calculated provincialism, we might, nonethe- 
less, adopt as our policy a unitary approach and govern our own 
behavior on the premise that each country, in cooperation with others, 
will attempt to select a unique jurisdiction as the source of the ap- 
plicable regulation. Such a premise would frankly be designed to 
encourage each country which might be called upon to decide the 
case to make the same choice, or at least to decline to entertain the 
action if the law in another country were called for and would be ap- 
plied in that country to the case. Even if some countries shunned this 
effort to have only one jurisdiction regulate, a missionary spirit might 
still prevail; or we might at least be willing to act on such a premise 
where all other countries involved in a particular transaction did like- 
wise. The effect, of course, would be far more inhibiting than starting 
from a premise that we should, except in the face of clear international 
opposition, exert our authority over any transaction with which we 
could be said to have any kind of legislative concern. 

The need for unitary regulation is plainer in those areas where 
the regulatory policies of various countries conflict, and yet it is 
probably in those areas that there is the least hope for any kind of 
international judicial or executive cooperation. On the other hand, 
there may be greater cooperation in drawing jurisdictional boundaries 
in areas where the public concern is of a low order and the similarity 
between regulatory policies is great. If so, no single answer will satis- 
factorily explain judicial practice. There may well be areas in which 
the courts will search for an appropriate law rather than for an ade- 
quate jurisdictional hold. 

Even in a world of harmony, however, it is not clear that we 
would necessarily strive for singleness of legislative jurisdiction. Dif- 
ferent nations pursuing different ends according to local need may 
find it necessary to regulate some elements in a complex transaction 
which other nations can afford to leave uncontrolled. In such a case, 
full cooperation might urge the primarily involved but less concerned 
jurisdiction to yield to the one more concerned. And in areas of pub- 
lic regulation, procedural difficulties might become formidable. Al- 
though courts may be able to give relief in the ordinary case although 
the right arises under the law of another jurisdiction, that process may 
be unworkable in matters of regulation, particularly where the ex- 
ercise of administrative discretion may come into play. Remission of 
the offender to the country competent to legislate might often be in- 
convenient, at the least. It might be impossible; inability of that 
country to obtain judicial jurisdiction over the person or his property 
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might leave untouched what all nations, in a spirit of full cooperation, 
would prohibit. 

The primary purpose of this paper is to establish that in many 
areas of regulation the courts have found it necessary to consider a 
great many different kinds of questions before deciding whether a 
statute of the United States applies to a transaction with foreign 
elements. Although an attempt is made toward the end of the paper 
to generalize from the cases, and to show an organic relation between 
“statutory interpretation” and conflict-of-laws thinking, it seems neces- 
sary first to establish that the simpler routes to decision are unwork- 
able. Two of the most significant and obvious of the simpler ways 
of deciding whether a country should regulate a particular transaction 
are the location of the transaction and the personal status of the 
persons involved in the transaction. The next two parts of this paper 
seek to demonstrate that it has been found unworkable and irrational 
to decide jurisdictional competence solely on the basis either of the 
location of the activity or the status of the persons involved. 


II 
ACTIVITY AND THE TERRITORIAL PRINCIPLE 


By and large, a legislature’s primary regulatory concern is with 
domestic affairs. It is then perfectly appropriate, as a rule of con- 
struction, to start with a presumption that legislation does not apply 
extra-territorially. Care is needed, however, in the use of this pre- 
sumption. It proceeds, but only in part, from the proposition that it 
is uncivilized for a court to apply its local standards of conduct to 
persons for some reason subject to its jurisdiction for activity carried 
on at another place. If the presumption represents no more than that, 
it is perfectly sound and has on occasion been articulated as a principle 
of constitutional law.° By the same token, however, the presumption 
would be of relatively little utility to a judge in the ordinary case. The 
difficult questions arise in the more typical case, in which some aspect 
of the transaction is American, and the court must decide whether the 
domestic elements in the transaction are sufficient to bring it within 
the area sought to be regulated. Here it is important to be more precise 
about what is meant when one says that legislation does not apply 
“extra-territorially.” Does the presumption operate to exclude only 
those cases where neither activity nor impact occurs within the ter- 
ritory, or does it assert that some, or perhaps all, activity and impact 
must occur within the jurisdiction? 

That there can be no single answer to this question is evident 
on the simplest analysis and can be established before an examination 





6 Cf. Home Insurance Co. v. Dick, 281 U.S. 397 (1930). 
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of the cases is undertaken. The explanation lies in part in the fact that 
even in the simplest situations, it is often difficult to pinpoint the 
location of activity and impact. It is probably a satisfactory conclusion 
as a practical matter to say, for example, that the murder of an 
American in France by a Frenchman is beyond the territorial jurisdic- 
tion of the United States. The conclusion is, however, one which is 
not @ priori and which certainly requires analysis of the purpose of 
the criminal legislation involved. The murder may well have a serious 
impact in the United States. Would it make a difference if the French- 
man was acting as the accomplice of an American in carrying out the 
murder? Would it make a difference where that American accomplice 
acted, or where an agreement between the Anierican and the French- 
man to commit the crime was made, or where perhaps the Frenchman’s 
pour boire for his part in the scheme was to be paid? Little imagination 
is required in order to put cases in which it is impossible to delineate 
transactions on the basis of the place where activity or impact oc- 
curred. 

Sometimes the factual context makes impact indistinguishable 
from activity or at best no more than the logical continuation of ac- 
tivity through the course at least of all its foreseeable consequences. 
Perhaps because there is often no satisfactory way of deciding where 
activity ends and consequence begins, the courts, as will appear, have 
been surprisingly indifferent to any distinction between the two. In 
fact, American rules are imposed when either activity or consequence 
is abundantly present or both are fairly so. The problem before the 
court, however, may be different in those cases in which the transaction 
proceeds from one jurisdiction to another. Although activity within 
the United States has been sufficient to make it appropriate to apply 
our law when the primary impact of the activity occurred abroad, and 
although we have also applied our law to activity almost wholly for- 
eign which has had its impact in the United States, analytically a dif- 
ference remains. Particularly when it is recognized that other factors 
than activity and impact may play a role, it seems helpful to distinguish 
those cases in which there is a chain of events beginning here but hav- 
ing their impact abroad and those where events beginning abroad 
culminate here. 

Traditional notions of jurisdictional etiquette lend greater support 
to the assumption of jurisdiction when activity occurs within the juris- 
diction.’ In earlier days, when there may have been an attempt to 
delimit transactions, to assign them to exclusive regulating jurisdic- 





7 See Restatement, Foreign Relations Law § 31(1) (Tent. Draft No. 2, 1958). Com- 
pare the diplomatic correspondence ensuing upon the Cutting Case in 2 Moore, Int'l 
Law Dig. § 201 (1906); Regina v. Martin, [1956] 2 W.L.R. 975. 
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tions, and, at the same time, when there was perhaps less felt need 
and less energy for the enforcement of regulations beyond geographical 
boundaries, locus regit actum was a perfectly rational working prin- 
ciple, both as an explanation of the assertion of jurisdiction and as 
a restraint on the undue extension of jurisdiction.* In the early ex- 
tensions of legislative jurisdiction in criminal cases, consistency of 
theory led the courts to declare solemnly that ships on the high seas 
or even within the territorial waters of another jurisdiction were part 
of the territory of the country whose flag they flew.* Conceptual dif- 
ficulties were explained on the ground that, after all, we could exercise 
jurisdiction when the other sovereign had consented.’° 

In Branch v. FTC," our law was applied on the basis of activity 
within the United States, although the brunt of the prohibited activity 
was felt almost entirely abroad. Although such situations may not be 
as unusual as they may have been thought to be,’* the question remains 
whether there is adequate reason today for imposing our rules of 
conduct on activity occurring within the United States but having its 
impact abroad. It may be that the state from which the felonious 
bullet is shot has a strong interest in preventing and punishing the 
very act of shooting, regardless of the location of the target. But one 
would expect the state where consequences occur to have the greater 
concern with economic crimes or torts not conceived to involve such 
a high degree of offense to public tranquillity as an ordinary crime. 
Often the evil is more the consequence of the activity than the activity 
itself. If so, the interest of the state where activity occurs is quite dif- 
ferent from its interest in ordinary crimes. Perhaps, where persons act 
within the United States, our interest is quite simply to secure inter- 
national respect for Americans, and we might fashion our rules so as 
to protect persons in other countries against injury, for example, caused 
by the mislabeling of goods, to the same extent that we protect people 
at home.’* More likely, we may recognize that it is to the general in- 





8 For a discussion of the influence of this notion in another context in England, see 
Toetterman, “Functional Bases of the Rule Locus Regit Actum in English Conflict Rules,” 
2 Int. & Comp. L.Q. 27 (1953). 

9 See Jessup, Law of Territorial Waters 133 (1927); 1 Oppenheim, International 
Law §$§ 172a, 264 (8th ed., Lauterpacht, 1955). 

10 In re Ross, 140 U.S. 453 (1891), note 54, infra; cf., United States v. Bowman, 
260 US. 94, 99 (1922); Ford v. United States, 273 U.S. 593 (1927); Vermilya-Brown 
Co. v. Connell, 335 U.S. 377 (1948). 

11 141 F.2d 31 (7th Cir. 1944). 

12 E.g., Whitney, “Sources of Conflict Between International Law and the Antitrust 
Laws,” 63 Yale L.J. 655 (1954). Cf., Thomson v. Cayser, 243 US. 66, 88 (1917); 
Legislation, 37 Corn. L.Q. 821, 824 (1952) and cases cited. 

13 Compare authorities cited in note 93, infra. For explicit advocacy of a mis- 
sionary function to be played by our antitrust laws, see Timberg, “Competition—A 
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terest of American exporters that all our exports are required to meet 
generally recognized standards. In any event, if that interest is out- 
weighed by competing foreign interests, then probably other more 
specific interests of the United States would be required to control 
activities here which have their impact abroad. For example, if the 
impact abroad in some way filtered through to American interests, even 
American interests abroad,'* a sufficient legislative concern of the 
United States could be identified. 

Does this concern with impact on American interests lend itself 
to generalization into a concern for the way in which the foreign 
market for our goods operates? Will any such concern be overcome 
more easily in cases in which most of the activity occurs in a single 
country than ia those in which the impact is felt in several foreign 
countries? Little light is shed on this question by the decided cases 
and by the statutory provisions for the assertion of jurisdiction; cer- 
tainly it is impossible to give any conclusive answer at this time. It 
would seem fair to speculate, however, that we would feel we might 
at least ordinarily defer to dissimilar foreign rules where the impact 
of activity here was felt only abroad. However, if the impact were not 
limited to a particular foreign country but affected American com- 
merce with two foreign countries, we might be less inhibited, because 
there is less reason why our law needs to defer to any other.”* That 
is to say, if acts concentrated here have diffuse consequences in sev- 
eral foreign countries, the claim of a particular foreign law is dimin- 
ished. Doubtless this situation is more academic than real; it would 
ordinarily be difficult to identify a situation in which acts concentrated 
here had no local consequences. The situation then represents a polar 
case, and as soon as consequences are also identified here, the argu- 
ment becomes stronger for application of our law in the face of a 
claim that a foreign rule is in conflict with ours. 

As consequences begin to be felt at home, we encounter the con- 
verse of what has been discussed so far, for we now are dealing with 
cases in which a series of events having foreign origin produces con- 
sequences in this country. To those situations we now turn. 





Philosophy for Export, and for Defense Production,” 21 Geo. Wash. L. Rev. 663, 677, 
693 (1953). Compare also the Cunard case, note 68, infra; Regina v. Owen [1956] 3 
W.L.R. 252. 

14 E.g., Branch v. FTC, supra note 11. In a way, recognition of the appropriateness 
of using the existence of injury to our nationals abroad as a guide to defining the reach 
of legislation, once jurisdiction has been established on some other basis, demonstrates 
the thesis of this paper. For it would generally be regarded, certainly in Anglo-American 
countries, as improper to base jurisdiction solely on an injury to our nationals abroad. 
See Restatement, Foreign Relations Law § 16(2) Comment c (Tent. Draft No. 2, 
1958). 

15 Compare, cases supra note 10. 
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The nature of modern regulation leads us to assume jurisdiction 
more and more often in order to regulate impact within the country. 
Of course, pure cases of impact here when all the activity occurs 
abroad are hard to isolate, and ordinarily there is some activity here to 
support the assertion of jurisdiction. But the reason for applying our 
legislation would seem more to be the effects on the United States 
than the activity here. Where our concern is substantial, either the 
presumption that we regulate only activity within the jurisdiction may 
disappear, or the notion of activity may be extended to include its 
proximate consequences.’* The Banana case supports an argument that 
so long as the acts occurred abroad the law of the United States cannot 
apply.'* But Mr. Justice Holmes himself cannot be held up as an 
apostle of this strict view of territoriality. The complaint in American 
Banana Co. v. United Fruit Co. was not grounded on substantial im- 
pact upon or injury within the United States,’® although the case has 
of course been generally taken to stand for a strict territorial idea. 
Justice Holmes, in an interstate context at least, would admit that 
where there was a clear impact at home, with knowledge that the 
acts abroad would take effect at home, the foreignness of the activity 
would not immunize it.’® And more recent developments indicate that 
we may no longer even be concerned with intentional impact on a 
particular jurisdiction. It has been said that the due process clause re- 
quires that a person acting in a foreign jurisdiction have some con- 
sensual connection with the jurisdiction whose law is sought to be 
imposed on him;*° but this view may in some circumstances be too 
strong,” and modern authority suggests that objective knowledge of 
possible impact upon the jurisdiction*® may be more than adequate 
connection. If this authority is equally valid in the international con- 
text,?* a foreigner who had acted abroad but knew or should have 





16 See Legislation, 37 Corn. L.Q. 821, 827 (1952); United States v. Nord Deutscher 
Lloyd, 223 US. 512 (1912). Compare, 49 Stat. 517 (1935), 19 U.S.C. §§ 1701 et seq. 
(1958) (Anti-Smuggling Act), discussed in 1 Hyde, International Law § 235C (2d rev. ed. 
1947). See also id., § 241. 

17 American Banana Co. v. United Fruit Co., 213 U.S. 347 (1909). Similar notions 
still have some currency in England. Cf. Z. Cowen, “The Locus Delicti in English Private 
International Law,” 25 Brit. Y.B. Int’l L. 394 (1948). 

18 See Note, 69 Harv. L. Rev. 1452, 1455 n. 24 (1956). 

19 Cf. Strassheim v. Daily, 221 U.S. 280 (1911), discussed p. 00, infra. 

20 Scheer v. Rockne Motors Corp., 68 F.2d 942 (2d Cir. 1934) (L. Hand, J.) (in- 
ternational case); cf. United States v. Aluminum Co. of Am., 148 F.2d 416, 443-44 (2d 
Cir. 1945) (L. Hand, J.) (international case). See note 23, infra. 

21 Cf. Young v. Masci, 289 U.S. 253 (1933) (question left open) ; Fischl v. Chubb, 
30 Pa. D. & C. 40 (C. P. 1937), 51 Harv. L. Rev. 738 (1938). 

22 See Restatement Second, Conflict of Laws § 43f, comment h (Tent. Draft No. 3, 


1956). 
23 It is apparent that interstate cases making legislative jurisdictions turn on effects 
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fereseen that his activity would have impact within the United States 
could be held to have violated American law within accepted notions 
of fairness. Knowledge of impact here, or objective ability to anticipate 
the impact, would become the crucial jurisdictional factor. 

Whether effects alone in the absence of knowledge or foresee- 
ability should be enough is a question rarely arising.** In many con- 
texts there can be no doubt of knowledge. It seems realistic, therefore, 
if not wholly defensible on theoretical grounds, to speak of the effect 
or impact as the important factor,” possibly making exception for the 
rare case where the impact was caused unintentionally or involuntarily. 
Certainly as a matter of statutory draftsmanship, it may be preferable 
to speak only of the prohibited effect rather than to attempt to define 
in addition, as a part of the jurisdictional hold that needs to be 
established affirmatively, the necessary “intent.”*° 

There seems to be no reason to feel any jurisdictional inhibition 





within the state are not necessarily apposite in the international context. See Whitney, 
“Sources of Conflict between International Law and the Anti-trust Laws,” 63 Yale L.J. 
655, 660-62 (1954). There is reason for presuming greater similarity between the 
laws of the different states than between the laws of different nations, because of com- 
mon tradition and such unity as a federal system engenders. If the jurisdictional 
issue is to be resolved on the basis of some such normative presumption, one could 
suggest as bearing on that issue that in interstate cases it is less likely that the rules 
will vary as much, if at all, from state to state as they will from nation to nation. 
Perhaps as a corollary, the likelihood of conflict and offense is less in interstate cases. 
These considerations, however, cut both ways; although extraterritoriality is less of a 
problem in terms of offense and conflict in interstate cases, at the same time less is lost 
by imposing more rigid limitations on the extraterritorial reach of state legislation. 
Unless more is known about the particular case, the arguments may produce a stand- 
off. If, however, the jurisdictional rule is allowed to vary according to the relevance 
in a particular context of such factors as are elaborated in Part IV the distinctions 
between the interstate and the international context may often suggest rational dif- 
ferentiation; they may well be relevant in weighing such factors as the degree of con- 
flict, the likelihood of offense, the importance of the interest asserted by the regulating 
state and the importance of the interest affected in the second state. It is difficult to 
identify distinctions between the interstate and international context which are im- 
portant apart from their influence on the judgments made about these kinds of 
factors, and the courts in any event are likely to use the cases interchangeably in 
their consideration of individual factors. 

24 It is discussed in Restatement Second, Conflict of Laws § 43f, comment h (Tent. 
Draft No. 3 1956). 

25 Cf. Kronstein, “The Nationality of International Enterprises,” 52 Col. L. Rev. 
983, 998 (1952). 

26 E.g., 40 Stat. 517 (1918), 15 U.S.C. § 62 (1958) (excepting from Webb-Pomerene 
exemption agreements or acts “either in the United States or elsewhere” which have 
defined effects on prices or competition within the United States) ; 40 Stat. 517 (1918), 
15 U.S.C. § 63 (1958) (similar exception for mergers). Compare, Restatement, Foreign 
Relations Law § 8(c) (Tent. Draft No. 2, 1958); id., § 31, Reporter’s Note on Com- 
ment b. 
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against using the power to exclude or seize as a penalty for activity 
abroad which we deem unlawful.”’ Application of our law in this way 
inay well influence events occurring considerably beforehand and in 
other places. The question may be simply whether we feel so strongly 
that we are willing to pay the price of foreign resentment. It may be 
argued that the law of the United States does not “begin to apply” 
until the goods are introduced into the country itself, but this argu- 
ment is often quite unreal.” 

A celebrated instance of definition of importation appears in the 
Prohibition Act case of Cunard S. S. Co. v. Mellon,” which ultimately 
had to be overcome by treaty arrangements with each of several 
European countries. The Court there upheld regulations designed to 
prevent the bringing of alcoholic beverages into our territorial waters 
in the ship’s stores of foreign ships even though these stores were 
immediately sealed off by customs officials for the duration of the 
stay in port.*® The Court said that “importation” was not limited to 
actual entry through the customhouse but included any bringing of 
such items into “regional areas”—land or adjacent waters—over 
which the United States claimed and exercised control as a sovereign 
power.* The Court accepted the claim that an exception to the 
Volstead Act for foreign ships would tend to embarrass enforcement 
of the Eighteenth Amendment and defeat attainment of its obvious 
purpose. The danger of impact upon the United States was sufficient 
to overcome the foreign “territoriality” of the ship and was clearly 
considered more relevant than the activity here as a basis for applying 
our law to foreign ships in our territorial waters.** 

In Ford v. United States,** the Court had to deal with the treaty 


27 E.g., United States v. 25 Packages of Panama Hats, 231 U.S. 358 (1913) (the 
Court made it plain, however, that the actor could not himself be punished for the 
fraudulent activity involved). 

28 There are situations in which we—perhaps more as a matter of policy—make 
sharp distinctions near the water’s edge. Procedure under the Food and Drug Act at 
one time allowed imports not yet released from customs to be reexported if they were 
adulterated. Once released from customs, the food would be subject to seizure as if it 
were food originating in interstate commerce, despite the fact that it was still in the 
original package and had been adulterated on arrival. See 230 Boxes, More or Less, of 
Fish v. United States, 168 F.2d 361 (6th Cir. 1948); United States v. 500 Bags, More 
or Less, of Green Coffee, 97 F. Supp. 790 (E.D. La. 1951). 

29 262 U.S. 100 (1923). For a full discussion of this case and the cases interpreting 
the treaties entered into, see 1 Hyde, International Law §§ 235A, 235B (2d rev. ed 1947). 

30 Compare, p. 00, infra. 

31 The Eighteenth Amendment applied to “the manufacture, sale, or transportation 
of intoxicating liquors within, the importation thereof into, or the exportation thereof 
from the United States and all territory subject to the jurisdiction thereof.” 

32 See also Jessup, Law of Territorial Waters 191 (1927). 

33 273 U.S. 593 (1927). 
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made between the United States and Great Britain in order to meet 
the obvious international embarrassment which the Cunard decision 
produced. In return for an exemption of ships’ stores on British ships, 
a treaty with Great Britain had authorized the seizure and prosecution 
of persons importing liquor into the United States and the seizure in 
this connection of ships within one hour’s run of the United States. 
The Ford case upheld a conviction of defendants prosecuted for con- 
spiring to violate the Prohibition Act who remained outside the “juris- 
diction” of the United States at all times. There were accomplices on 
shore, and in fact three actual landings had been effected before the 
defendants were apprehended. But the Court seemed to place little 
emphasis on the location of the physical activity; the effect of the 
whole enterprise was enough: “[t]he conspiring was directed to viola- 
tion of the United States law within the United States, by men within 
and without it, and everything done was at the procuration and by 
the agency of each for the other in pursuance of the conspiracy and 
the intended illegal importation. In such a case all are guilty of the 
offense of conspiring to violate the United States law whether they are 
in or out of the country.’”** 

Thus, even in the liquor cases, where strong territorial notions 
were invoked both as to domestic and as to foreign ships in the Cunard 
case, jurisdiction may have been based primarily on an impact within 
the United States. Somewhat as in Blackmer v. United States,** where 
prior activity in the United States could have been found to support 
the assertion of jurisdiction, the Court in the Ford case might have 
limited itself to acts done, although in part by agents, within the coun- 
try. But the Court relied also on Strassheim v. Daily,** where Daily 
was charged with defrauding the state of Michigan. On habeas corpus 
from arrest under a warrant directing Daily’s extradition to Michigan, 
Daily resisted extradition on the ground that he was not in Michigan 
on the dates on which the crimes were alleged to have been committed 
and was therefore not a fugitive from justice. The Court assumed that 
it would have been enough if the acts done outside Michigan were in- 
tended to produce and did produce detrimental effects within it. The 
facts of the case would have permitted a narrower holding; Daily did 
appear in Michigan at times close to the dates when the acts were 
alleged to have occurred and was in league with a person acting in 
Michigan. But Justice Holmes seems to have put the decision in part 
on the broader ground and so indicated in his opinion in a later case.** 
“T]he usage of the civilized world would warrant Michigan in punish- 





34 Jd. at 620. 

35 284 U.S. 421 (1932). 

36 221 U.S. 280 (1911) (Holmes, J.). 

37 See Hyde v. United States, 225 U.S. 347, 384, 386 (1911) (dissenting opinion). 
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ing him, although he never had set foot in the State until after the 
fraud was complete.”** 

Little in Strassheim v. Daily suggests that reliance was placed on 
the fact that it was the state of Michigan itself which was affected. 
Justice Holmes makes no distinction which would suggest a different 
result in a case of fraud on an individual.*® But normally the reach 
of the law will depend on the directness of the harm to the government 
itself. In United States v. Bowman,’ where a defendant was 
indicted for conspiracy to defraud a corporation—here the Shipping 
Board—in which the United States was a stockholder, Chief Justice 
Taft relied heavily on the fact that it was a crime against the govern- 
ment rather than one simply affecting private interests. He took it 
for granted that crimes against individuals had to be committed within 
the territorial jurisdiction of the government concerned, unless Con- 
gress explicitly said that the crime had a wider jurisdictional reach. 
“We have an example of this in the attempted application of the 
prohibition of the antitrust law to acts done by citizens of the United 
States against other such citizens in a foreign country.”*’ The Banana 
case, he said, was a civil case, but as the statute was criminal as well 
as civil, it presented an analogy. On the other hand, some statutes do 
not depend on locality for jurisdiction; the statute here was designed 
to defend the government against obstruction or fraud, and limiting 
the locus of the crime to the territorial jurisdiction would greatly 
curtail the scope of the crime and leave open a large immunity for 
frauds.** The jurisdictional reach is to be inferred from the nature of 
the offense.** For example, an American consul knowingly certifying 
a false invoice commits a crime within the jurisdictional reach of the 
statute, although the crime would necessarily have its locus abroad. 





38 221 U.S., at 284-85. Compare, 40 Stat. 230 (1940) (prohibited use of U.S. mails 
by unregistered foreign propagandists; provision construed to be applicable to persons 
outside United States, 39 Op. Att’y 535 (1940)), with 41 Stat. 313 (1919) (prohibi- 
tion against advertisements of liquor was not applicable to “newspapers published in 
foreign countries when mailed to this country”). 

39 Compare the referenge of Justice Brandeis to the power of the State to protect 
itself and its inhabitants in Young v. Masci, supra note 21. 

40 260 US. 94 (1922). 

41 260 US. at 98. 

42 Cf. United States v. Archer, 12 F.2d 137 (S.D. Ala. 1926), where there was held 
to be no violation of the Volstead Act in activity 24 miles out, because the Cunard case 
said that the Volstead Act did not extend more than a marine league beyond the coast. 
In the course of the opinion, it was said that as there was no charge that the United 
States had been defrauded in any way, the case was distinguishable from the Bowman 
case. 

43 For an apparently comparable French decision, see DeLaume, “Jurisdiction over 
Crimes Committed Abroad: French and American Law,” 21 Geo. Wash. L. Rev. 173, 


183 note 35 (1952). 
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Likewise, desertions from the naval service or thefts of government 
property were crimes which could easily occur abroad, and the statutes 
should be construed to extend that far. Whichever of the many distinc- 
tions Chief Justice Taft makes is accepted, it seems plain that the 
decision in that case is correct. Its strongest basis, one would think, 
is the wide possibility of evasion which any other construction would 
permit.** That, coupled with the importance to the government that 
it protect itself against harmful effects wherever set in motion,** seems 
more than adequate basis for the conclusion which he reached. 

Bowman cannot, however, be taken simply as an example of 
the kind of obstruction of the government involved, for example, in 
treason cases. On the facts of the case, involving losses by a separate 
corporation in which the government owned stock, it would have been 
difficult to assimilate the case to ones in which the safety of the state 
was endangered. The Court properly relates the public importance of 
the crime to the problem of how explicitly the extraterritorial reach 
of a crime must be stated, and observes, it would seem properly, that 
in the absence of other indicia of Congressional intent, a statute in- 
volving crimes against individuals without public overtones will be 
read as being limited in its jurisdictional reach. 

In conclusion, it seems that in clearly private matters such as 
simple torts, there is a strong presumption of jurisdictional inhibition 
which ordinarily limits the application of law to relevant events oc- 
curring within the territory. This inhibition has expressed itself vari- 
ously as the consequence of the due process clause, of analysis running 
in terms of sovereign power, or of the fair and appropriate division 
of legislative competence among different jurisdictions. Indeed, it 
underlies much of the thinking in the treatment of torts in the con- 
flict of laws, where judicially developed divisions of competence have 
roots in the related problems of the division of competence among dif- 
ferent jurisdictions to try crimes, and among courts of the same 
jurisdiction to adjudicate different kinds of disputes, the context in 
which choice-of-law thinking began in English law.*® 

With the increasing scope of public regulation, it was natural and 
necessary that the division of competence among different states be- 





44 See Part IV, infra. 

45 Compare 1 Hyde, International Law § 241 (2d rev. ed. 1947), finding justifica- 
tion for prosecution of an alien “when the act of the individual is one which the law 
of nations itself renders internationally illegal or regards as one which any member 
of the international society is free to oppose and thwart” or “when the act complained 
of is to be fairly regarded as directed against the safety of the prosecuting state.” See 
also id., § 242. 

46 See Sack, Conflict of Laws in the History of English Law, 3 Law: A Century 
of Progress, 1835-1935 342 (1937). 
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come a matter of increasing concern. The broad language of regulatory 
legislation was presumed to contain jurisdictional limitations, for the 
legislation of a single country cannot bind the world. This was par- 
ticularly true where the legislative policy of different nations was in 
conflict, but was a strongly felt need even when it was the same. With 
simple crimes condemned by all, it was still thought that prosecution 
ought to occur where the crime had occurred, and an exception for 
piracy was truly an exception, based both on the notion that the 
courts of all nations had equal competence over the high seas and on 
the expedience of prosecution wherever a pirate could be found. 

If crime was to be prosecuted only where it occurred, some method 
of defining the locus of crime had to be devised, and the territorial 
limits of a jurisdiction naturally suggested themselves as the appro- 
priate limitation to the Anglo-American courts. Continental jurisdic- 
tions, which put greater emphasis on a person’s nationality than on 
the location of his activity, were willing to prosecute their citizens for 
crimes committed abroad. Such a difference in approach remains, and 
although it suggests that there may be little international consensus 
on the appropriate method for delimiting jurisdictional competence, 
it suggests also that Anglo-American traditions require some territorial 
connections. 

In Anglo-American law, territoriality has become one of the most 
significant canons of interpretation of legislation which does not con- 
tain express jurisdictional limitations. Territoriality, however, some- 
times fails to achieve the appropriate balance between the statutory 
purpose and international responsibility. In much the same way that 
the conflict of laws has grown out of problems of competing judicial 
jurisdiction, there may be emerging a kind of conflicts thinking for 
the division of legislative competence in matters of economic regula- 
tion. Although the courts recognize that it will not do to have several 
nations imposing inconsistent obligations, they also find, at the same 
time, that it will not do to deny legislative competence to a jurisdiction 
which has a strong reason for preventing evils properly of concern 
to it solely on the basis of a geographical principle calling for use of a 
test, often uncertain in its application, that the offense be committed 
“within” the territory of the regulating jurisdiction. Certainly it is 
less than clear how to proceed when there is activity and impact in 
more than one jurisdiction, and although territoriality must remain a 
natural canon of construction, it is bound to yield to more realistic 
considerations as situations require, whether those considerations lead 
to jurisdictional expansion or to greater inhibition than the territoriality 
test would produce. 
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III 
Status: NATIONALITY AND RESIDENCE 


It is difficult to say exactly what weight will be given to personal 
status as a jurisdictional factor, especially when it does not coincide 
with the activity connected with a transaction. But it is perfectly 
clear that personal status is a significant factor. Whichever of the 
various indicia of personal status-—nationality, domicile or residence— 
is most important is also difficult to say, because of the various sources 
of law drawn on to determine jurisdictional propriety. While inter- 
national law and continental European conflict-of-laws sources give 
perhaps greater weight to nationality, Anglo-American conflict of laws 
and rules of subject-matter jurisdiction support greater emphasis on 
domicile and residence. And the tests of domicile, but even more so of 
residence, are coming increasingly to depend on a permanence of 
headquarters defined in terms of a persistence or continuance of ac- 
tivity. Thus, the Anglo-American tests of status often draw heavily 
on the pattern of activity of the person or legal entity involved, so 
that although it may not be strictly relevant to a status test to con- 
sider the particular activities sought to be regulated the test is never- 
theless a kind of test of activity rather than of status in any pure 
sense in many instances. 


At the same time, when a judge faces the decision whether to 
extend the application of our law to foreigners, he cannot help con- 
sidering, in the case of foreigners whose legal institutions work out 
such problems in terms of nationality, the fact that it may seem both 
unfair and improper to them and their countries to apply our law on 
the basis of a notion of personal status which prevails in the United 
States. There is then the possibility, which is perhaps reflected by the 
cases, that although we may not regard it as appropriate to extend 
our law to our nationals whose activities are carried on entirely abroad, 
the converse may not hold completely. Because of the greater emphasis 
in international law and continental conflict of laws on nationality, 
activity here which we would otherwise punish may well be left un- 
controlled when the actor is a national of a foreign country. It is 
important to keep this distinction, which will be elaborated in the 
context of particular cases, firmly in mind. The significant point, so 
far as American jurisdictional practice is concerned, is that nationality 
may in effect work as a negative factor, limiting the application of 
our law to foreigners although not justifying the application of our law 
to our own nationals. 

As the foregoing suggests, nationality is much less often relied 
upon as a basis of jurisdiction in common law countries than in civil 
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law jurisdictions,** so that relatively few prohibitions against conduct 
extend only to nationals,** and the cases make it doubtful that na- 
tionality is ordinarily considered a sufficient basis for regulating con- 
duct when no additional jurisdictional hold is present. “Pure” cases 
of subjection to the laws of the United States on the basis of a personal 
relation occur, for example, in taxation,*® but with laws regulating 
conduct, such cases are hard to isolate where no impact on the United 
States is shown. Indeed, it is hard for an Anglo-American lawyer to 
conceive of situations requiring application of our law to a national 
who, entirely apart from commerce between the United States and 
the foreign country in which he for the moment is transacting business 
and entirely apart from any effect upon or activity within the United 
States, acts in a way which, if he acted in the United States, would 
violate our law. Our courts quite naturally, then, assume the attitude 
that “the legislation of the Congress, unless the contrary intent ap- 
pears, is construed to apply only within the territorial jurisdiction of 
the United States.” In practice the only significant question is 
whether it makes any difference, in determining whether there is a 
“contrary intent,” that the conduct sought to be regulated is engaged 
in by a national or resident of the United States. 


Often the ostensible reason for holding citizens to a higher stand- 
ard is a desire to protect some American interest, even if it is simply 
the private interest of other American citizens. This seems the simplest 
basis for the result in a case like Branch v. FTC.’ That case upheld 
an FTC order against an American citizen to cease and desist from 
methods of unfair competition in conducting correspondence courses 
in Latin America. Although there were some activities in the United 
States in furtherance of the deception of persons in Latin America, 
the court’s willingness to apply our law stemmed not so much from 
the activities within the United States as from the fact that there were 
American competitors of the petitioner who were operating also in 
Latin America. The Banana case™ was distinguished as one in which 





47 See Restatement, Foreign Relations Law § 31(2) (Tent. Draft No. 2, 1958); 
cf. Stumberg, Conflict of Laws 57 note 11 (2d ed. 1951); Goodrich, Conflict of Laws 
195 (3d ed. 1949). 

48 Statutes regulating conduct in commerce quite generally apply to “any person” 
rather than exclusively to citizens. See, e.g., 54 Stat. 1129 (1940), 15 U.S.C. § 68a (1958) 
(labeling of wool products); and statutes cited in this part. 

49 E.g., Cook v. Tait, 265 U.S. 47 (1924); see Barlow and Wender, Foreign In- 
vestment and Taxation 231 et seg. (1955); Restatement Second, Conflict of Laws 
§ 43f(1)(c) (Tent. Draft No. 3, 1956); id., comment f, illustration 3; id., comment h. 

50 Blackmer v. United States, 284 U.S. 421, 437 (1932). 


51 141 F.2d 31 (7th Cir. 1944). 
52 American Banana Co. v. United Fruit Co., 213 U.S. 347 (1909). 
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there was “not an attempt to protect resident competitors from the 
defilement of commerce originating in the United States.”’* 

It should perhaps be said, incidentally, that there is considerable 
language in the cases which attempts a different justification of the use 
of nationality as an independent basis for the application of our law 
to citizens but not to aliens engaged in the same activities. The notion 
is one of recompense to the government for the protection it affords to 
citizens. Subjection of individuals to the jurisdiction of consular courts 
abroad has been explicitly supported by this notion of allegiance as a 
two-way street.°* Explicit statutory limitation of privileges and other 
advantages to citizens of the United States is frequent. Apart from 
obvious governmental protections at home and abroad, there is a sur- 
prising number of situations in which we require that certain kinds of 
actually or notionally sensitive operations—for example, sailing in 
coast-wise trade, radio broadcasting and ownership of public utilities 
—be carried on by Americans or by companies almost wholly owned 
by Americans.” Such measures discriminating in favor of citizens may 
derive simply from provincialist inclinations but often reflect an un- 
derstandable feeling that some American interests can best be served 
by keeping certain activities in American hands. It would, in any 
event, not be wholly unreal to justify holding citizens to a higher stand- 
ard of amenability to our laws as a kind of guid pro quo for govern- 
mental favors. Nevertheless, another explanation seems adequately to 
explain the cases, and that is simply that in some cases, such as the 
Branch case, the fact of citizenship is relevant to the particular regula- 
tion involved. This part, then, will seek to demonstrate that in many 
cases where citizenship has seemed to play a positive role, it does so 
because there is some functional relationship between the fact of 
citizenship and the kind of obligation sought to be imposed, and that 
where this is not so, the fact that the actor is an American citizen 
means simply that there can be no supervening objection to the 
assertion of a jurisdictional hold established on some other basis such 
as activity. 

There are cases, now almost of Hornbook status, which are taken 





53 141 F.2d, at p. 35. It should be noted that there was no argument that the law 
in Latin America was in conflict with our law. See discussion in Part IV, infra. 

54 See In re Ross, 140 U.S. 453 (1891), where a sailor on an American ship was 
convicted in an American consular tribunal in Japan for a murder committed on board 
the ship in the harbor of Yokohama. Even the sailor’s claim of British citizenship was 
not enough to defeat the jurisdiction of the consular court. Cf. 1 Hyde, International 
Law § 240 (2d rev. ed. 1947). As a sailor on an American ship, he was entitled to every- 
thing an American-born seaman would be, and for that reason owed a temporary al- 
legiance sufficient to justify our assertion of jurisdiction. 

55 Several examples, including the ownership of radio licenses and the beneficiaries 
of various financial and other privileges, are given in BREWSTER, page 328 n.55. 
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to establish a proposition that American law can be applied to a trans- 
action solely because an American citizen is involved. The case most 
commonly cited to demonstrate the broad power of the state over the 
citizen, Blackmer v. United States, poses a curious interfusion®’ of 
questions of judicial and legislative jurisdiction. In holding that it 
was proper to find Blackmer guilty of contempt of an American court 
for failing to respond to subpoenas served on him in France, the court 
does indeed say that citizen Blackmer was bound by the law of the 
United States. Blackmer’s prior activity in the United States, although 
that might well have been sufficient to uphold legislative jurisdiction, 
is ignored, and his citizenship is said to be the basis of decision. The 
true question in the case concerned the propriety of the statutory 
method of obtaining personal or judicial jurisdiction; the objections 
raised by Blackmer, as recited by Chief Justice Hughes in the opinion, 
look more to the question of personal jurisdiction. Nonetheless, the 
question of legislative authority was involved and was resolved on the 
basis of citizenship. But the question of establishing a hold on a citizen 
for purposes of compelling testimony is quite different from that of 
regulating the citizen’s conduct. The duty to testify is at least as much 
a responsibility of citizenship or residence as it is an obligation arising 
out of the doing of an act; it certainly was so conceived in the Black- 
mer case, and Congress, in many regulatory statutes applying to com- 
merce, has dealt separately with the jurisdictional reach of the court 
in requiring the attendance of witnesses and the production of docu- 
ments.”® 

Another case accompanying the Blackmer case in the citations, 
that of Skiriotes v. Florida, is more relevant to the question of the 
power to regulate conduct. There the Supreme Court upheld the con- 
viction of a resident of Florida for violation of a Florida statute regu- 
lating the method of taking commercial sponges from waters claimed 
by Florida but alleged to be outside the territorial waters of the United 
States. Once the Court determined that the Florida regulation did not 





56 284 US. 421 (1932). There is authority to the effect that the case stands for 
the broad proposition that nationality is an appropriate basis for applying rules of 
conduct. See Restatement, Foreign Relations Law § 16, comment a (Tent. Draft No. 2, 
1958). 

57 Compare, Restatement, Conflict of Laws § 63, illustration 3 (1934); with id. 
§ 80, comment c. 

58 See, e.g., 49 Stat. 831 (1935), 15 U.S.C. § 79r (1958) (PUHCA of 1935); 54 
Stat. 842 (1940), 15 U.S.C. § 80a-41 (1958) (Investment Company Act of 1940), both 
providing that in defined circumstances, “attendance of witnesses and the production of 
any [specified] documents may be required from any place in any State or in any 
Territory or other place subject to the jurisdiction of the United States... .” Cf. 
SEC v. Minas de Artemisa, SA., 150 F.2d 215 (Sth Cir. 1945). 

59 313 US. 69 (1941). 
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conflict with federal interests, it seemed almost willing to equate the 
position of Florida as against the world with the international position 
of the United States. But the Court was careful to draw an analogy 
rather than to strike an equation. Although in its early discussion of the 
regulatory power of the United States, the Court spoke not only of 
the high seas but also of foreign countries, it spoke only of the high 
seas when discussing the State’s power to regulate its citizens.” The 
case remains of interest because of its emphasis on citizenship, but 
apart from the federal issues involved, it seems quite in line with 
many decisions asserting jurisdiction beyond the territorial waters to 
protect the regulating jurisdiction or, often, to fill a void in places 
where no government exists. To such decisions we now turn. 

Crimes committed aboard ships belonging to United States citi- 
zens have been subjected to our criminal jurisdiction,*’ even when a 
ship on a river, 250 miles inland from the sea, was physically attached 
to the shore of another jurisdiction.** When, however, the crime is 
subject to punishment by two jurisdictions, we would ordinarily limit 
ourselves to cases where there was no conflict between the law of the 
jurisdiction in which the acts occurred and the law of the United 
States; in cases of conflict, the local authority would usually prevail 
in the absence of treaty.* In Wildenhus’s Case,** the United States, on 
the ground that the public tranquillity of the port was involved, did 
subject to criminal punishment in our courts a Belgian committing 
murder on a Belgian vessel in one of our ports. The authorities in 
criminal cases do not seem to establish that we will assert our juris- 
diction over crimes committed within the territory of another state by 
our citizens, or by aliens who become our concern because they sail 
aboard American ships, if application of our law is offensive to the 
foreign jurisdiction. They seem rather to say that, as a matter of 





609 Compare id., at pp. 73, 74, with id., at pp. 77-79 passim. See note 65, infra. 
That state citizenship is based on residence would not seem to deny the possibility that 
a distinction of this sort exists. But cf. Restatement, Conflict of Laws § 47, comment c 
(1934); and compare, Restatement Second, Conflict of Laws § 43f, comment f (Tent. 
Draft No. 3, 1956). At the least, of course, the state would have to yield to the federal 
government in matters of federal concern, as the Court recognized in the Skiriotes case. 

61 See In re Ross, 140 U.S. 453 (1891), discussed supra note 54. 

62 United States v. Flores, 289 U.S. 137 (1933). 

63 See id. at 158-59; Jessup, Law of Territorial Waters 179-94 (1927) passim; 
cf. Restatement, Conflict of Laws § 63 (1934); Wilson v. Girard, 354 US. 524 (1957). 

64 120 US. 1 (1887). 

65 Compare the language in Skiriotes v. Florida, at 73, where Chief Justice Hughes, 
in speaking of “domestic rights and duties,” as distinguished from “international rights 
and duties” as exemplified in the Volstead Act case of Cunard S. S. Co. v. Mellon, note 
68, infra, said, “. . . the United States is not debarred by any rule of international law 
from governing the conduct of its own citizens upon the high seas or even in foreign 
countries when the rights of other nations or their nationals are not infringed.” 
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convenience, there may well be concurrent jurisdiction in cases in- 
volving crime aboard ship within the territorial waters of a foreign 
country so that the country whose flag the ship flies may also punish, 
unless the local authorities choose to assert their own power. At best, 
then, they represent an extension of the cases of crimes committed 
on the high seas to a convenient line of demarcation, with the consent 
of the foreign sovereign,” rather than instances in which our law 
may be said to operate on any logical premise within the jurisdiction of 
another country.” 

In another area where the public significance of the regulation 
may well have been thought to be comparable with that of crime, we 
have been more expressly inhibited about applying our law to our 
citizens beyond the territorial confines of the country. When the At- 
torney General advised the President of the United States that the 
Volstead Act prohibited American ships from having liquor on board 
any place in the world, the Supreme Court disagreed and enjoined 
enforcement of regulations designed to prohibit the carrying of liquor 
on American ships in places outside the territorial waters of the 
United States.®* Perhaps in the liquor cases, the interest of the United 
States was directed more to prohibiting certain activity within the 
United States than to holding Americans up to an American standard 
of sobriety regardless of where they were. 


The jurisdictional reach of our law to citizens may grow accord- 
ing to the seriousness of the impact upon the United States” and the 
immediacy of that effect on the government itself. Treasonous acts 
committed wholly in a foreign jurisdiction are punishable by the United 
States.” But there are other instances of the importance of particular 
legislation to the government which do not seem to be on quite the 
same plane as national security and the currency and yet which call 
for higher standards of conduct from citizens. To invert Holmes’s 





66 Compare supra note 10. Accord, Jessup, Law of Territorial Waters 191-192 
(1927). 

87 Compare, 46 Stat. 1005 (1930), 22 U.S.C. § 270 (1958). 

68 Cunard S. S. Co. v. Mellon, 262 U.S. 100 (1932). The Court’s decision in this 
case that the regulations could prohibit liquor from being brought into our ports by 
foreign ships has been discussed. See also supra ncte 10. 

69 The treaties entered into with various nations in order to overcome the impact 
of the Cunard decision as it affected foreign ships did, indeed, at the same time permit 
some seizures beyond the territorial waters, but for violations occurring within the 
United States, see infra. 

70 National security and fiscal necessity have been suggested as the reason for 
unveiling the real interests behind corporations formally incorporated elsewhere. See 
Kronstein, “The Nationality of International Enterprise,” 52 Col. L. Rev. 983 (1952). 

71 Kawakita v. United States, 343 U.S. 717, 733 (1952) (affirming a conviction of 
a person with dual citizenship for treason). 
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phrase, it has surprised the courts to hear it argued that acts of in- 
fidelity to the sovereign, not involving the security of the state, are 
immune because the acts occurred entirely outside the territorial con- 
fines of the United States.” The Neutrality Law prior to World War 
II may be an example of legislation of this order of public importance; 
United States citizens were not allowed to travel on ships of countries 
named in neutrality proclamations.” 

A quite different kind of case is that in which private remedies 
are involved. Particularly well litigated have been the Jones Act 
remedies for seamen. The Jones Act has been applied to seamen, re- 
gardless of the registry of the ship, where the ship was owned by 
United States citizens. As a matter of choice of law, this result does 
not seem out of line. It has familiar analogies in ordinary conflict-of- 
laws cases. The argument is that remedies of the seaman against the 
owner ought to be defined by the law common, and for that reason 
supposedly familiar to both of them. In Gerradin v. United Fruit 
Corp.,”” where the Jones Act was applied apparently on this basis, 
there is an element of evasion of our laws which may be thought to 
color the court’s opinion. Adverting specifically to the argument that 
Congress has the power to impose liability upon citizens for acts done 
on the high seas or at other places outside our territorial jurisdiction, 
the court was somewhat troubled by the foreign registry of the ship, 
but met it with the fact that the ship was owned by one United States 
citizen and operated by another United States citizen. As the court 
said, it “seems but a slight disregard of the symbol of foreign registry 
to apply an ordinary rule of torts to a shipowner who bears such an 
illusory shield.”’*® 

The element of citizenship may also be relevant, if the seaman 
is an American, although he is for the moment working on a foreign 
ship. In Uravic v. F. Jarka Co.,"" Justice Holmes wrote for the Court 
in holding the Jones Act applicable to a stevedore killed while un- 





72 Compare United States v. Bowman, (citizen convicted of defrauding corporation 
which United States owned), supra p. 23; with United States v. Archer, 51 F. Supp. 
708 (S.D. Cal. 1943) (alien convicted of perjury before United States consul abroad; 
the consulate was deemed United States territory); United States v. Palmer, 67 F.2d 
146 (7th Cir. 1933). But cf., United States v. Baker, 136 F. Supp. 546 (S.D.N.Y. 1955) 
(granting motion to dismiss indictment of alien for giving false information to im- 
migration authorities). 

73 54 Stat. 7 (1939), 22 U.S.C. § 445 (1958). 

74 A number of cases involve American areas overseas. See, e.g., Green, Ap- 
plicability of American Laws to Overseas Areas Controlled by the United States, 
68 Harv. L. Rev. 781 (1955). 

75 60 F.2d 927 (2d Cir. 1932). 

76 Evasion will be discussed in Part IV, infra. 

77 282 US. 234 (1931). 
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loading a German ship in the port of New York. Some interpretational 
difficulty was involved, since the Jones Act applies only to a “seaman.” 
A seaman aboard a German ship, whether a German citizen either in 
fact, or perhaps simply by the notional allegiance of the seaman to the 
flag of the ship on which he is sailing,’ would not have been entitled 
to the benefits of the Jones Act. But Justice Holmes said that it 
would be surprising if a stevedore’s benefits should depend on the flag 
of the ship which he was unloading.” There can be little doubt that 
Justice Holmes was influenced by the activities within the United 
States. He said, “The conduct regulated is of universal concern. The 
rights of a citizen within the territorial limits of the country are more 
extensively determined by the scope of actions for torts than even by 
the law of crimes.” Perhaps, then, Justice Holmes is saying that this 
was not a case of internal discipline and private matters of the ship, 
even if, apparently, it might have been for purposes of criminal juris- 
diction. He does seem to imply that because the matter is of universal 
concern, the likelihood of affront to the foreign country may be less. 
And although citizenship was a crucial factor in the decision, the 
jurisdictional hold on the defendant seems to have been activity within 
the United States. 

Even in the few cases, then, in which the exercise of jurisdiction 
is influenced by citizenship, there are gradations in the extent to which 
American law is applied. The public importance of the particular regu- 
lation, the impact on private or public persons within the United 
States, the relative significance of the activity within the United States, 
and the extent to which there is a conflict with foreign law, all play 
their role along with the relevance of the fact of citizenship in ascer- 
taining whether the territorial presumption is overcome by a contrary 
intent. In some cases the regulation is directly related to citizenship, 
as with taxes and treason and the Blackmer situation. Where this is 
not so, citizenship plays a subordinate role to territoriality, and it is 
impossible to assert that there is any straightforward rule about the 
extent to which our regulation is applied to citizens or, as in some 
Jones Act cases, in favor of citizens. Even in this subsidiary role, the 
importance of citizenship seems to vary with the particular legislation 
involved and the problems which that legislation is attempting to meet. 
In particular, unless some governmental purpose is involved which 
can fairly call upon citizens for a different standard of conduct than 
from others, the role of citizenship ordinarily seems to be, and proper- 
ly so, a negative factor in the assertion of jurisdiction. 





78 Compare In re Ross, supra note 54. 

79 Compare, Strathearn S. S. Co. v. Dillon, 252 U.S. 348 (1920), applying the half- 
wages provisions of the Seaman’s Act of 1915, 38 Stat. 1164 (1915), in favor of a 
British subject on board a British vessel in an American port. 
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IV 
A CHOICE-OF-LAW APPROACH 


The last two parts have demonstrated the difficulty of dealing 
with territoriality or status as the sole jurisdictional test. The problems 
are so varied that the question of regulation or non-regulation by the 
United States cannot be resolved simply on the basis of the location 
of the activity or the status of the actors. And for this reason a judge 
attempting by “interpretation” to find an undisclosed legislative defini- 
tion of the scope of application of a statute will often find it difficult 
to conclude that Congress could have wanted the result which would 
be produced by simple application of a territoriality or status test. 
Dealing commonsensically with a problem which Congress neither 
faced nor could be expected in many situations to face intelligently, 
the judge must conclude that the legislature has not in fact exercised 
what would be its very proper function of drawing arbitrary lines 
and declaring irrelevant a number of factors which would otherwise 
appeal to the judge as being quite relevant. However students of legal 
institutions might choose to characterize the division of the law-making 
function between the legislature and the judge here, it seems plain at 
the least that a judge is ordinarily justified in feeling relatively free to 
consider and to weigh all relevant factors. 

How does the judge proceed? Ideally, an analysis of the cases 
would at this point proceed to formulate working principles for the 
judge. It would first recognize that among the factors a judge would 
examine are the kind of regulation involved, the importance of that 
regulation to the government, the policy and law of other jurisdic- 
tions involved, and the relative significance to the various jurisdictions 
of their regulation, as well as the degree to which various elements in 
the transaction are located or related to the various jurisdictions. This 
much it seems possible to do. The analysis would then go further and, 
after intensive analysis of a large number of complicated areas of 
substantive law, attempt to state what relative weight is to be given 
these various factors. Such an analysis, however, would probably no 
longer reflect what courts have done, for courts proceed to judgment 
without making the fine discriminations which that analysis would 
require. Acting as they do on those analogies familiar to them, drawn 
from international law precedents, from choice-of-law principles, or 
from notions of subject-matter jurisdictional proprieties or more simple 
notions of power and offense, individual judges respond differently. 
Certainly few judges have attempted to assign priorities among these 
various sources of law, and of course these sources are such that even 
if a judge were to rely heavily on one as against others, he would 
be unlikely to find those definitive answers which he might like. Little 
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more need be said than to refer to the Supreme Court’s opinion in 
Lauritzen v. Larsen, where all of these sources and their rules are con- 
sidered relevant. And, further, many cases, like Lauritzen v. Larsen 
itself, can be decided without making the fine discriminations which 
might theoretically seem necessary. Certainly when a great number 
of considerations point in one direction whether one looks to inter- 
national law, conflict of laws, or subject-matter jurisdiction, it is quite 
unnecessary for a judge, and indeed in such a complicated and develop- 
ing area of the law it can be argued that it would be improper for 
the judge, to decide more than what is sufficient to dispose of the case 
before him. 

For these reasons, an analysis of the cases remains analysis and 
does not become prophecy if it is limited to description of the situa- 
tions in which various factors seem properly to have been considered 
relevant. The purpose of this part, then, is to analyze the various 
factors in addition to activity and status which are relevant in deter- 
mining whether a statute does apply “abroad.” As already stated, no 
attempt will be made to assign relative priorities among these factors. 
The purpose of this part is simply to show that often a case cannot 
rationally be decided without consideration of these factors and to 
suggest, without attempting to decide what happens when the factors 
point in different directions, that concurrence of a number of such 
factors is sufficient for a judge to dispose of the case, when applica- 
tion of a simple activity or status test would either leave him in doubt 
or perhaps point in a somewhat different direction. 

In addition to the kinds of secondary factors already described, 
this part will also consider briefly two other notions that seem to crop 
up from time to time, and which have analogies in international law 
and conflict of laws. They are evasion of the law and reciprocity. 
Evasion will be discussed immediately; reciprocity will be discussed 
as one of the problems, which will be considered generally in this part, 
of the appropriate degree of deference to be given foreign law and 
policy. ' 

a) “Evasion”—To the extent that some elements in a transaction 
are capable of being “located” in a jurisdiction with favorable regula- 
tion or no regulation, a judge may on occasion be confronted with a 
case in which he feels that the transaction has been designed to evade 
regulation. Ideally, jurisdictional rules, whether defined explicitly by 
the legislature or developed by judicial construction, would be suf- 
ficiently flexible so that very few cases of attempted evasion would 
occur. But useful crystallization of principle into rules with sufficient 
specificity to furnish the guidance which the law ought to give invites 
shifting of non-essential elements in a transaction for the purpose of 
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putting the transaction outside the crystallized rule while leaving the 
essential nature of the transaction unchanged. For example, it may 
be a trademark infringement not only to sell a product with an in- 
fringing trademark in a jurisdiction where another has registered that 
trademark but also simply to affix the trademark in that jurisdiction, 
although sales are made abroad where the trademark is not registered. 
If A affixes B’s valid U. S. trademark in the United States to an 
American product to be sold abroad where B has not registered the 
trademark, the act of affixing the trademark would nonetheless be a 
violation of our law. To what extent would A stand to gain by affixing 
the trademark after the product has left the United States? The an- 
swer, of course, is not as easy as it may seem. One solution is to say 
simply that if the place where sales occur or the trademark is affixed 
give B’s trademark no protection, that is the end of it. The court 
would simply dismiss the case and remit B to the other country, where 
he may be able to establish a case at least in unfair competition. But 
if the other country would in fact grant a remedy, although on a dif- 
ferent theory, it may be difficult for a judge to see why he must accept 
that solution rather than grant a remedy here.*° 

It is easy enough to recognize that there is always a danger that 
foreign elements in a case are fabrications by a suspecting victim of 
regulation rather than bona fide foreign connections. It is far more 
difficult to formulate any rules for testing whether a particular case 
is one of evasion. Any fair test necessarily throws the court into a 
rather uncomfortable role in which good faith and motivation become 
important. Although it can be said that if there is no normal or sen- 
sible reason for part of the transaction to occur outside of the United 
States, a judge can with some confidence proceed to find evasion.*' It 
will almost always be difficult to say what is normal or sensible, or 
what is the direct purpose, in the typical case where many business 
and legal considerations have gone into the styling of the arrangement. 
It is perhaps for this reason that the United States, perhaps less than 
other countries, has not often relied, at least expressly, on the notion 
of evasion.** It may be useful, nevertheless, to refer to a few cases of 
economic regulation in which the problem of evasion has at least been 
mentioned. 

Sometimes the taint of evasion plays an exaggerated role, either 





80 In Vacuum Oil Co. v. Eagle Oil Co., 154 Fed. 867 (C.C.N.J. 1903), the complaint 
alleged a kind of evasion quite similar to the hypothetical in the text. 

81 See Gerradin v. United Fruit Co., 60 F.2d 927 (2d Cir. 1932) (A. Hand), cited 
with approval on this point in Lauritzen v. Larsen, supra note 4. 

82 In other countries, a principle that evasion will be struck down has received ex- 
press and frequent recognition. See Note, “Fraud on the Law—The Doctrine of Evasion,” 
42 Col. L. Rev. 1015 (1942). 
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expressly or between the lines. In Gerradin v. United Fruit Co.,** 
the question was whether the broad language of the Jones Act which 
covers “any seaman” should be limited to cases in which the ship was 
registered in the United States. In that context, Judge A. Hand was 
of course within bounds in saying that if such a rule were adopted, it 
would open up a route for evasion. But there was no occasion there to 
decide whether a limited statute should be broadened to encompass a 
case of evasion. In State of the Netherlands v. Federal Reserve Bank 
of N. Y.,8* the claim was made that foreign bonds should not be sub- 
ject to the regulations drawn up under the Trading with the Enemy 
Act since they were purchased abroad. The offender was a citizen who 
had imported the bonds into the United States, and, again, no exten- 
sion of jurisdiction was involved. An executive order under the Act, 
however, extended the regulations specifically to “any transaction for 
the purpose or which has the effect of evading or avoiding the foregoing 
prohibitions.”*° The lower court said, in construing this provision, 
that even if the citizen’s trip abroad to make the purchase was not 
made for the express purpose of evasion, it had that effect, and it 
would be unthinkable if he could avoid the prohibition by going across 
the border.** Power existed to regulate a citizen’s activities abroad.*’ 

Reluctance to find evasion may be greater in cases involving 
criminal sanctions. Despite a quite specific prohibition against sending 
radio programs to a transmitter located abroad for rebroadcast to the 
United States, a court was unwilling to find evasion in a case of pro- 
duction in the United States of records which were then physically sent 
to Mexico and broadcast from a Mexican station back to the United 
States.** The court said that the statute was very specific and by its 
terms included only transmission by radio, telephone or loud-speaker 
of sounds to another country for rebroadcast to the United States; 
it did not include the shipment of records for rebroadcast. Although, 
as the court conceded, it may well have been what was intended to be 
prohibited, it was not stated with the clarity required for a penal 


statute. 
The claim of evasion would seem to lose much of its force when 





83 Supra note 81. 

84 99 F. Supp. 655 (S.D.N.Y. 1951), aff'd on this point, 201 F.2d 455 (2d Cir. 1953). 

85 5 Fed. Reg. 1400 (1940), as amended. 

86 Compare United States v. Nord Deutscher Lloyd, 223 U.S. 512 (1912); Thomsen 
v. Cayser, 243 U.S. 66 (1917). An express statutory provision drawn with evasion in 
mind appears in the Securities Exchange Act of 1934, 48 Stat. 904 (1934), 15 U.S.C. 
§ 78d (1958), dealing with the use of foreign securities exchanges. 

87 The court cited, inter alia, the Vermilya-Brown, Blackmer and Bowman cases, 
supra notes 10, 50, 40, respectively. See also Central Vermont Co. v. Durning, 294 US. 
33 (1935). 

88 Baker v. United States, 93 F.2d 332 (5th Cir. 1937). 
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the person sought to be regulated is not a citizen of the United States. 
It may be considerably less realistic in such circumstances to argue 
that there has been evasion. That is not to say that a foreigner who 
stays outside the jurisdiction, but has agents doing acts within the 
United States, will be able to rely on the fact that he was acting outside 
the jurisdiction.*® But the case is then not one of evasion; it is simply 
one in which the foreigner is acting, although through agents, within 
the United States. Perhaps a distinction between interstate and inter- 
national cases can be suggested. It may be, in the generality of cases, 
that evasion can be more easily demonstrated in international trans- 
actions than in interstate transactions, simply because of the factual 
differences between interstate and international mobility. 

Brief consideration of this problem, then, suggests at least that 
use of a doctrine of evasion is often less a statement of reason in a 
particular case than of result. The doctrine may often simply be a 
device to justify assumption of jurisdiction where other factors, per- 
haps difficult to identify, strongly urge the assumption of jurisdiction. 

6) Deference to Foreign Law or Policy—So far the discussion 
has been addressed to the factors principally relied on as bases for 
applying federal regulatory measures. In Part II, attention was directed 
to the power of the regulating authority to hold individuals for activity 
or its consequence within the regulating jurisdiction. In Part III, the 
focus was on the power of the regulating authority to hold individuals 
on the basis of their personal relationship with the regulating jurisdic- 
tion. In federal cases, that relationship is most often nationality, and 
emphasis was placed on that factor, although other related holds such 
as domicile and residence were mentioned. The first subsection of this 
part dealt with cases in which jurisdiction was assumed even though 
the bases for jurisdiction discussed in Parts II and III were lacking, 
when a transaction is found to have been designed to evade regulation 
on the basis of one or the other of the holds discussed in Parts II and 
ITI. 

The rest of this paper is concerned with a different kind of ques- 
tion. It has an analogy in what the conflicts texts call limitations on 
the exercise of jurisdiction.The problem here differs because, at least 
in form although perhaps less in practice,®’ the court is dealing with 
jurisdictional limits on the scope of application of a statute. Further, 
as was elaborated in the introduction,®* the court is working with 
different alternatives than it may be when it is asked to decline to 





89 See, e.g., Ford v. United States, supra note 33. 

90 Cf. The Sagatind, 11 F.2d 673 (2d Cir. 1926) (where absence of agents acting 
within U.S. may have precluded extraterritorial effect). 

91 See text at p. 00, supra. 

92 See text at pp. 00, supra. 
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assert an existing judicial jurisdiction. Nevertheless, there are similari- 
ties, in that the court is asked, despite an existing legislative hold on 
the transaction, to construe a statute not to apply when another state 
also has legislative jurisdiction and conflicting law or policy. 

The only conclusion from the cases which can be stated with any 
certainty is that the fact that another country also asserts jurisdiction 
cannot be disregarded. The precise circumstances in which the law or 
attitude of that other country should be considered so important that 
our statute will be found to be inapplicable is largely an uncharted 
area.”* The question has been adverted to but in the main left un- 
explored in two recent Supreme Court cases. In Lauritzen v. Larsen,™* 
the opinion of the Court simply quoted with approval the language in 
the Skiriotes case*”’ asserting that we are free to govern the conduct of 
our citizens upon the high seas or in foreign countries so long as the 
rights of other nations or their nationals are not infringed.** And in 
Steele v. Bulova Watch Co.,** where a United States citizen was held 
to have infringed an American trademark although his only sales were 
in Mexico, the fact that his registration of the same trademark in 
Mexico had been nullified by the time of the decision saved the Court 
from weighing the effect of conflict with Mexican law or rights granted 
under Mexican law.** The Court said, “Where, as here, there can be 
no interference with the sovereignty of another nation, the district 
court in exercising its equity powers may command persons properly 
before it to cease or perform acts outside its territorial jurisdiction.” 
What, then, would constitute infringement of the rights of other na- 
tions or interference with the sovereignty of another nation sufficient 
to make us stay our hand? 

Once it is recognized that the problem may be to decide which 
of the statutes of two or more countries should be applied to a particu- 
lar case it is apparent that the court faces a problem much like that 
dealt with in the conflict of laws. Choice-of-law rules are designed to 
resolve precisely such problems. The courts have recognized the anal- 
ogy.” As has already been observed, one fundamental difference be- 
tween this question and an ordinary choice-of-law question needs to 





93 Compare, Restatement, Foreign Relations Law § 30 (Tent. Draft No. 2, 1958); 
1 Oppenheim, International Law § 127 (8th ed., Lauterpacht, 1955). 

94 Supra note 4. 

95 Supra note 65. 

96 But the Court went on to examine in detail “choice-of-law” factors. 

97 344 U.S. 280 (1952). 

98 In cases where the foreign trademark of the defendant was not alleged to be 
invalid, American courts have deferred. See George W. Luft Co. v. Zande Cosmetic Co., 
142 F.2d 536 (2d Cir. 1944); Vanity Fair Mills, Inc. v. T. Eaton Co., 234 F.2d 633 (2d 
Cir. 1956). 

99 See United States v. Aluminum Co. of Am., 148 F.2d 416, 443 (2d Cir. 1945). 
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be considered. A court faced with the question whether to apply its 
regulatory statute does not have the alternative of applying some other 
statute as a substitute except where the foreign statute provides private 
remedies enforceable by the forum; the choice is simply whether or not 
to apply the statute of the forum.’®’ The court may have no assurance 
that the other state with legislative jurisdiction will prosecute, and 
so may feel that the real question before it is whether the conduct 
involved will be regulated at all. It is not surprising, then, that the 
court might consequently think more concretely about interests of 
regulatory and judicial expedience than it would in an ordinary con- 
flicts case, where the choice is simply between two rules, one of which 
will be applied by this court in this case. Nevertheless, we are not so 
provincial that we apply our law in utter disregard of the law and 
interests of other nations, and it may be relevant to ascertain what 
that law and those interests are. 

The most striking and authoritative instance of what may be 
called deference to foreign law and policy, or, more accurately, con- 
struction of a statute not to apply where another country had a greater 
concern with the transaction, is Lauritzen v. Larsen.’°' There, there 
was an injury in one foreign country to a national of a second foreign 
country sailing on board a ship of that second country. The sailor, a 
Dane, had already begun to receive compensation under Danish law. 
In addition to considerable lower court authority, the sailor had a 
strong argument for application of the American Jones Act, however, 
because he had signed on in New York. Using principles drawn from 
the conflict of laws, although certainly not undisputed even in that 
area, he could argue that compensation for an injury to a sailor to be 
paid by his employer should be classified not as a tort problem, but 
as a contracts problem; secondly, if it is a contracts problem, the 
place of contracting, here the United States, should determine the 
governing law. It is interesting that the court denied the claim by meet- 
ing it on its own ground; recognizing that both conflicts arguments 
were at best tenuous, the court ranged as broadly and as deeply as 





100 See supra note 99. Compare discussion in text, pp. 10-11, supra. 

101 Supra note 4. The Lauritzen decision was deemed controlling in a subsequent 
case, Romero v. International Terminal Operating Co., 358 U.S. 354 (1959), in which a 
Spanish sailor on board a Spanish ship owned by a Spanish corporation was injured 
in the United States. The seaman’s claim had considerable support in traditional think- 
ing, which puts considerable emphasis on the place of injury, and the case consequently 
can be taken as another striking example of the Court’s putting the decision in conflicts 
terms while abandoning traditional conflicts doctrine. A comparison of the two opinions 
suggests that in the Romero case, the Court regards the extent of the conflict with 
foreign law as being less relevant than it was considered in the Lauritzen case, so that 
perhaps conflict will be assumed when the aggregation of contacts points to another 
country’s law. 
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the most unabashed conflicts revisionist could have wished and, in an 
explicit and detailed weighing of connecting factors and competing 
interests, found that the Jones Act should be construed not to apply. 

The case may demonstrate that courts are probably most likely 
to entertain an argument that respect should be given foreign law in 
cases in which the primary purpose of the federal statute is to extend 
or clarify private rights, as in the Jones Act. Further, as might be 
expected, the chief instances occur when, as in Lauritzen v. Larsen, 
the basic regulatory policies of the two countries are similar, although, 
as in Lauritzen v. Larsen, they may differ in detail. Where this is so, 
we may well find our statutes inapplicable if either the principle harm 
caused by the violation will occur abroad or if, on the whole, the 
balance of relative interests of the two countries tips against us. As 
to the first, the several acts concerning the labeling of wool products, 
standard sizes of containers, etc., regularly exempt articles designed 
for export which comply with the foreign law and the specifications 
of the purchasers.'*? Similarly, under the Pure Food and Drug Act, 
while articles intended for import are still held by customs, they are 
entitled to be re-exported instead of being seized as adulterated 
goods.'** And in a case where the right to re-export was contested on 
the ground that the adulterated food if re-exported would not comply 
with the law of the country to which it was to be re-exported, the court 
was willing to presume that the manufacturer, upon receipt of the 
food, might well free it of deleterious matter or perhaps divert it to 
other uses. “In the absence of evidence to the contrary, it will be as- 
sumed that he will comply with the law of Austria.” 

The second instance suggested above was that the balance of 
relative interests of the countries tipped against us. As has already 
been seen, explicit deference to the foreign law has occurred in trade- 
mark infringement cases. In one, infringement in the United States 
and in various foreign countries was found, but the court specifically 
relieved the defendant of damages for infringement in countries in 
which he had established his right to use the trademark as against the 
plaintiff, even though, acts contributing to the infringement abroad 
were done in the U.S.’” The court said that the injunction and ac- 
counting should not cover countries or “acts in the United States 
resulting in a sale of merchandise in a foreign country under a mark 
to which the defendant has established, over the plaintiff’s opposition, 
a legal right of use in that country.”"* In another case, the Court of 





102 For examples, see BREWSTER 316 n.15. 

103 See supra note 28. 

104 United States v. Catz American Co., 53 F.2d 425, 426 (9th Cir. 1931). 
105 George W. Luft Co. v. Zande Cosmetic Co., 142 F.2d 536 (2d Cir. 1944). 
106 Cf. Ingenohl v. Walter E. Olsen & Co., 273 U.S. 541 (1927). 











1961] AMERICAN REGULATORY LEGISLATION 619 


Appeals for the Second Circuit upheld a dismissal by the court below 
of claims of trademark infringement and unfair competition in Canada. 
Although there was power to hear these claims, “this power should be 
exercised with great reluctance when it will be difficult to secure com- 
pliance with any resulting decree or when the exercise of such power 
is fraught with possibilities of discord and conflict with the authorities 
of another country.’ 

Another instance of the utility of a “relative interests” test might 
be the case in which the foreign interest, admittedly in conflict with 
ours, is obviously much stronger than ours. Consider, for example, a 
small but highly industrialized country whose principal business, aside 
from tourism, is the manufacture of optical lenses. Let us suppose that 
these lenses are the best for their price in the world. The economy of 
the country revolves about the manufacture of these lenses, and the 
position of the country in international trade depends heavily on their 
export and on maintenance of their price abroad. The government in 
that country has lent official support to a working agreement among 
various manufacturers of the lenses in order to help maintain the 
quality and price of the lenses. In the United States, these lenses 
compete with lenses made in many other countries, including Germany, 
Japan and the United States itself. If we do not rely heavily on the 
lenses for defense purposes, in which case of course a different situa- 
tion might be presented, it is not difficult to argue that our interest in 
the maintenance of competition, at least, although it is plainly affected 
by the foreign agreement, is relatively slight compared to that coun- 
try’s interest in the agreement. In such a situation we may well find an 
American statute prohibiting such an agreement inapplicable, at least 
unless we find the foreign law or policy on the question so inimical that 
we would disregard it on grounds of public policy or its underlying 
public purpose.'”* 

In bankruptcy proceedings involving a foreign corporation having 
assets in many countries, where the interest of the foreign country is 
not so much a governmental interest as one simply in the efficient 
and equitable winding up of a company, the fact that assets are located 
in the United States may not be enough to justify bankruptcy pro- 
ceedings here. Despite strong differences of opinion in various coun- 
tries concerning the place where a bankrupt’s property should be 
administered, for example, the tendency is said to be increasingly 





107 Vanity Fair Mills, Inc. v. T. Eaton Co., 234 F.2d 633, 647 (2d Cir. 1956). See, 
generally, Wengler, “Laws Concerning Unfair Competition and the Conflict of Laws,” 
4 Am. J. Comp. L. 167 (1955); Derenberg, Territorial Scope and Situs of Trade- 
marks and Goodwill, in XXth Century Comparative and Conflicts Law 419 (1961). 

108 See, generally, Restatement, Foreign Relations Law §§ 28b, 28e (Tent. Draft 
No. 4, 1960). These possible reasons for disregarding foreign law will be discussed later. 
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toward recognition and acceptance of the foreign administration at 
the principle place of business, so long as there is some assurance that 
local creditors will not be put at a disadvantage by transmission of 
the assets to a bankruptcy administration abroad.’” As will be dis- 
cussed in greater detail somewhat later, even in such difficult areas as 
expropriation and exchange controls, the obvious foreign interest may 
prevail. “{[MJore than once in recent years [it has been decided] 
that expropriation or requisition may operate extra-territorially pro- 
vided that they are not contrary to public policy.”"® American and 
English cases involving exchange controls make the question of recog- 
nition of another country’s exchange controls turn on much the same 
kind of test as that employed in Lauritzen v. Larsen. If the transaction 
is primarily centered in the jurisdiction having exchange controls, there 
is a good chance that the exchange control regulations of that jurisdic- 
tion will be recognized elsewhere.'"' Use of such an approach is par- 
ticularly interesting in the face of the facts that exchange controls 
are inherently discriminatory against foreigners, that they often are 
in substance, although not in form, confiscatory, and that they involve 
governmental measures which, in an ordinary conflicts case, another 
sovereign would not assist in enforcing. : 

It would serve no purpose here to attempt a detailed survey of 
the state of the law today as to the recognition of foreign law in such 
diverse areas as trademarks, monetary controls, expropriation and 
bankruptcy or to seek to identify the points of difference in the at- 
titudes in these various areas. They are mentioned only because they 
are fields of current importance and ones in which support may be 
found for generalizations concerning the extent to which accommoda- 
tions of conflicting law and policy are being made. Nothing more 
need be said here than that there is an identifiable tendency in these 
areas, and of course to a greater extent in some than in others, to 
look to the kinds of factors usually considered relevant in the private 
transactions typically dealt with in the conflict of laws and to weigh 
the groupings of those factors against the hold and interest of the 
forum in the transaction. Jurisdictional power over events or prop- 
erty within the territory is no longer the ultimate test but increasingly 
only one factor to be considered along with the relative policies and 





109 Cf. Nadelmann, “Revision of Conflicts Provisions in the American Bankruptcy 
Act,” 1 Int. & Comp. L.Q. 484 (1952); “Bankruptcy in English Private International 
Law—II,” 4 Int. & Comp. L.Q. 1, 170 (1955). 

110 See van Hecke, “Confiscations, Expropriation and the Conflict of Laws,” 4 Int. 
L.Q. 345, 350 (1951). See Lorentzen v. Lydden, [1942] 2 K.B. 202; and cases cited, 
supra notes 105, 107; Wolff, Private International Law 358. 

111 See, e.g., Kahler v. Midland Bank Ltd., [1950] A.C. 24 (H.L. 1949); Perutz v. 
Bohemian Discount Bank in Liquidation, 304 N.Y. 533, 110 N.E.2d 6 (1953). 
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the significance of the transactions to the various jurisdictions con- 
cerned. 

Even when we would not like to defer to the foreign law, enforce- 
ment may require cooperation abroad, and the degree of recognition 
which other countries accord may affect the decision to prosecute or 
the remedy used. If we would otherwise outlaw activity, to what extent 
do we take account of the fact that effective enforcement will require 
the cooperation of foreign courts and the possibility that the foreign 
courts may demur to our orders, because of what they consider juris- 
dictional overreaching? Certainly no general predictions can be made 
as to the probable attitude of foreign courts. Apart from confiscations, 
cases involving American antitrust decrees have arisen but hardly 
afford adequate basis for prediction.’* 

Once the relevance of foreign interests is recognized, however, the 
possibility of an important kind of practical compromise suggests it- 
self. That is to see whether the principal interests of the respective 
countries can be accommodated by breaking the transaction down into 
separate components rather than assuming that regulation of the entire 
transaction must be allocated to a single jurisdiction. There are many 
cases in which the transaction can effectively be regulated piecemeal 
and, as a consequence, the problem of conflicting regulation overcome. 
By way of illustration, some of the trademark cases are again help- 
ful."* We may well find violation only as to infringements in the 
United States; we may, at least, specifically find no violation as to 
infringements in countries in which the defendant has a superior right 
to the plaintiff’s trademark. And whatever we find as to violation, we 
can well afford in many instances to confine the remedy to those areas 
in which our policy does not conflict with the policy of another country. 

Except at the remedy stage, however, it may be difficult for a 
court to find statutory authority for this kind of selective application 
of a regulatory statute. On the other hand, there are undoubtedly 
many instances of practical compromise worked out when govern- 
mental authorities other than courts are involved. This is an area in 
which a great deal of research is needed. It may be helpful, however, 
by way of illustration, to refer to one instance in which such a prac- 
tical compromise was worked out. A tunnel runs between Detroit, 
Michigan, and Windsor, Ontario. A number of people are employed 
in maintaining the tunnel and in running buses back and forth through 
the tunnel. Some of the employees are American citizens and some are 





112 E.g., British Nylon Spinners v. Imperial Chem. Industries, Ltd., [1952] 2 All 
E.R. 780 (C.A.), 66 Harv. L. Rev. 924 (1953), 2 Int. & Comp. L.Q. 143 (1953); ef. 
Holophane Co. v. United States, 119 F. Supp. 114 (S.D. Ohio 1955), aff'd per curiam, 
352 US. 903 (1956). 

113 See the text n.105, supra. 
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Canadians. Some work entirely on the American side, some work 
entirely on the Canadian side, and some pass back and forth. Both 
the United States and Canada have extensive labor legislation, in- 
cluding a process by which unions are certified for collective bargain- 
ing purposes. Should the American or Canadian labor board have 
jurisdiction to certify a union for these employees? The question 
became crucial when one union commanded a majority of the American 
workers and a rival a majority of the Canadian workers. The solution 
was found, apparently after an informal exchange of letters between 
the American and Canadian labor boards, in division of the employees 
first according to place of employment and, where that test failed, 
according to nationality, so that the American board certified a union 
for American citizens passing back and forth through the tunnel and 
all employees working on the American side, and the Canadian board 
certified a union for Canadians passing back and forth through the 
tunnel and all persons employed on the Canadian side.’’* Whether 
this is a satisfactory solution for this particular problem, it is a kind 
of solution which might well be helpful in a number of areas. 

c) Limitations on Deference to Foreign Law or Policy—As one 
draws more heavily on choice-of-law solutions for determination of 
the problem of jurisdictional propriety, one is forced to deal with 
certain objections to recognition of foreign law which are familiar in 
the conflict of laws. To what extent does a judge, who has, let us say, 
found that the law of another country also having legislative jurisdic- 
tion conflicts with ours and represents a much stronger policy than 
our regulation, feel bound to defer to that law, even when it is of a 
sort which would not be applied in a conflicts case in the United States 
either because it represents an exercise of public purpose or because 
it contravenes our public policy? These two objections go to the kind 
of regulation involved and the possibility of great dissimilarity be- 
tween the regulatory policies of the interested countries. 

The first objection involves what have come to be known as 
penal or governmental measures. An ancient maxim of private inter- 
national law—unfortunately still of unbelievable vigor'°—asserts that 
no sovereign enforces the penal or revenue laws of another sovereign.''® 





114 Letter to author of January 30, 1956, from counsel, Hans J. Lehmann, Esq. 
Earlier formal proceedings before the Board had resulted in certification of a unit 
composed of all persons working at least part of the time in the United States, J.m.o. 
Detroit & Canada Tunnel Corp., 83 N.L.R.B. 727 (1949), as requested by the petitioning 
American union, see Brief in Behalf of Amalgamated Ass’n of Street, Elec. Ry. and 
Motor Coach Employees of Am., A.F.L., Div. 1303, submitted by O. David Zimring, Esq. 

115 See In re Delhi Electric Supply and Traction Co., [1954] Ch. 131 (C.A.), aff'd 
[1955] 1 All E.R. 292 (HLL.). 

116 See Restatement, Conflict of Laws § 610 (1934): “No action can be maintained 
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Based in part on an uneasy notion that governments in all logic suffer 
an indignity if they act as the enforcement agencies of other govern- 
ments, the rule has far outrun its discriminatory purpose. On the 
other hand, it may make sense, even today, to resort to the public 
or governmental nature of a foreign measure, as a defense against 
giving it any effect, where the case involves monetary controls, con- 
fiscations based on policies of nationalization or racial discrimination, 
or other similar measures designed to enhance the power or further 
the unpalatable policies of another sovereign.'!” The court may proper- 
ly either decline to entertain the action or refuse to recognize the 
foreign rule. But then the objection is really far more a true “public 
policy” one, going to the repugnance of the foreign rule, rather than 
an objection to the public nature of the regulation. Even this brand 
of “public policy,” however, is limited. Confiscations and dismissals 
from employment contracts, for example, based on Nazi racial pro- 
visions, have been recognized in our courts despite the plain dissimi- 
larity of policy.’™* 

It is plain that these kinds of objections to recognition of foreign 
law in conflicts cases can also be made when a court is called upon to 
withdraw our own regulation in the face of foreign regulation. Just 
what weight these objections should be given, however, when a ques- 
tion of jurisdiction is involved, is not so clear. It would seem, however, 
that they should probably be given somewhat less weight. The degree 
of assistance given by deferring to foreign law is of a different order 
than that involved in an enforcement of the foreign law. Certainly 
when the objection is that the foreign measure is a governmental or 
penal measure, it should be far less offensive to us to stay our hand 
than to be called upon to assist the foreign government. On the other 
hand, where the objection is to the basic policy underlying the regula- 
tion, it is not so clear that the objection should carry much less weight 
than it does in a conflicts case, although, again, we are simply dis- 
missing the case rather than giving affirmative relief on the basis of a 
repugnant law. In any event, the “public policy” objection is one which 
has perhaps been used much more often than necessary in conflicts 
cases themselves, and it would seem that a court should be very careful 
before relying on this reason for refusing to defer to a foreign law. 





on a right created by the law of a foreign state as a method of furthering its own 


governmental interests.” 

117 Even this proposition is limited. In Direction der Disconto-Gesellschaft v. 
United States Steel Corp., 267 U.S. 22 (1924), the Supreme Court stated “there is no 
conflict in matter of fact or matter of law,” and English seizure of shares in an American 


corporation was upheld as against former enemy holders. 
118 See, e.g., Holzer v. Deutsche Reichsbahn-Gesellschaft, 277 N.Y. 474, 147 N.E.2d 


798 (1938); Note, “Should Judicial Respect be Accorded to Nazi Acts of State,” 47 Col. 
L. Rev. 1061 (1947). 
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One recent case, State of The Netherlands v. Federal Reserve 
Bank of N. Y.,'* serves to highlight the issues. In 1940, the Nether- 
lands government in exile issued decrees vesting protective title in 
the State of the Netherlands to all securities of natural or legal 
domiciliaries of the Netherlands. Although that decree had been recog- 
nized as to property located in New York, on the ground that it was 
not confiscatory and was in keeping with our policy,’*° the lower court 
held that the decree could not affect property which was within the 
occupied territory at the time, although it had later come into the 
United States. Recognition of the decree, the district judge said, would 
have the effect of upsetting normal transactions within the occupied 
territory. Since the aim of the decree was clearly partisan, it was clear 
that it would not have been implemented by the occupying power.’*" 
Even though title came through a Nazi liquidator in the Netherlands 
who had taken over the property of all Jewish residents of the Nether- 
lands under an “Ordinance for the Elimination of Jews from Economic 
Life,” the Dutch government was not now entitled to the bonds al- 
though presumably the original holders would prevail over those hold- 
ing under the Nazi confiscation.'** 

The Court of Appeals, characterizing the attitude of the lower 
court as a “mid-nineteenth century view,” reversed and directed entry 
of judgment for the State of the Netherlands. It did not agree that the 
case of a decree of a government in exile affecting securities held in 
the United States necessarily differed from the case where the decree 
affected securities in the exiled government’s occupied territory. After 
noting that in Cities Service Co. v. McGrath,'** the Supreme Court had 
held certain debts evidenced by bearer bonds of American corporations 
to be located within the United States for purposes of vesting under 
the Trading with the Enemy Act, the court argued that it was equally 
appropriate in this case to determine the situs of the debt by the 
residence of the corporate debtor, here the United States, rather than 
by the location of the certificates. Evidently then the case could pro- 
ceed without regard to whether the Netherlands decree would have 
been recognized in the occupied territory. The decreeing government 





119 201 F.2d 455 (2d Cir. 1953). 

120 Anderson v. N. B. Transandine Handelmaatschappij, 289 N.Y. 9, 43 N.E.2d 502 
(1942); see also, Lorentzen v. Lydden & Co., Ltd., [1942] 2 K.B. 202 (similar decree 
of Norwegian government in exile); but see, cases cited in note 122, infra. 

121 See, generally, Fraleigh, “The Validity of Acts of Enemy Occupation Authorities 
Affecting Property Rights,” 35 Corn. L.Q. 89 (1949). Cf. United States v. Rice, 4 Wheat. 
246, 254 (U.S. 1819). 

122 For comment on the decision of the lower court and a similar recent English 
case denying recognition to the Netherlands decree, Bank voor Handel en Scheepvaart v. 
Slatford, [1951] 2 All E.R. 779 (K.B.), see 65 Harv. L. Rev. 1463 (1952). 

123 342 U.S. 330 (1952). 
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was friendly to us, and there was no reason of public policy for not 
recognizing its decree.’** Even if the situs of the bonds was the place 
where the certificates were located, the court found the Netherlands 
decree effective under international law as to property in occupied 
territory. The court seemed to be of the view that even a hostile 
decree may be effective, and hence is to be recognized elsewhere, when 
it “merely implements a restriction upon the occupant” against con- 
fiscation of private property imposed by international law controls.’*° 

One further possible objection to deference to the foreign law 
deserves brief mention. That is whether Congress might have intended 
our legislation to be inapplicable in the face of conflicting foreign 
regulation only if the foreign country would likewise withdraw if the 
circumstances were reversed. Judicial development of any such re- 
ciprocity doctrine is unlikely,’** although legislative resort to reciproc- 
ity doctrine is quite frequent.’*’ In cases quite similar to many of 
those directly involved here, the question whether the foreign country 
would defer to our law in like circumstances has been said to be not 
relevant.’** In contrasting judgments with seizures by a foreign coun- 
try, Judge L. Hand has said: “A judgment involves the direct action 
of a court against individuals, and offers more excuse for national 
jealousy than when the obligation arises from laws of general applica- 
tion. So far as I know, the doctrine of reciprocity has been confined 
to foreign judgments alone, and has no application to situations of 





124 For a suggestion that the recent Slatford case in England, supra note 122, 
involved a conflict between the English and Dutch interests and could have been distin- 
guished on that ground, see 65 Harv. L. Rev. 1463, 1465 (1952). 

125 See Hague Regulations, art. 43. 

126 Courts have evolved a reciprocity doctrine for foreign judgments which almost 
all now regret. Compare Hilton v. Guyot, 159 US. 113 (1895); with Johnston v. 
Compagnie Generale Transatlantique, 242 N.Y. 381, 152 N.E. 121 (1926). 

127 Reciprocity provisions in statutes often occur in the form of authorizations to 
the executive to deny U.S. privileges to foreigners whose countries deny our citizens 
similar privileges. See 39 Stat. 799 (1916), 15 U.S.C. §8§ 75-76 (1958), giving the 
President power to forbid the import of articles into the United States where a foreign 
country forbids imports of similar U.S. products “not injurious to health or morals” 
or does so “contrary” to the law and practice of nations. For further examples, see 
BREWSTER 340 n.102. 

128 See Direction der Disconto-Gesellschaft v. United States Steel Corp., 300 Fed. 
741, 747 S.D.N.Y. (1924), aff'd, 267 U.S. 22 (1925), where L. Hand, D.J. said: “Finally, 
the plaintiffs argue that we should not recognize captures made in the United Kingdom 
until it appears that the nation extends a like recognition to captures here. The point 
depends upon a misunderstanding of the effect of the case of Hilton v. Guyot. [Citations 
omitted]. Whatever may be thought of that decision, the court certainly did not mean 
to hold that an American court was to recognize no obligations or duties arising else- 
where until it appeared that the sovereign of the locus reciprocally recognized similar 
obligations here. That doctrine I am happy to say is not a part of American jurispru- 
dence. .. . [Here followed the quotation given in the text.]” 
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this sort.’’*® Although Judge Hand was addressing himself solely to 
a case in which recognition of a capture was involved, his reasoning 
would seem to have more general implication, particularly in that he 
singles out the coercive nature of recognition of a judgment as some- 
thing with which each sovereign is concerned. That problem, of course, 
would not be involved ordinarily when a court is simply asked to dis- 
miss an action because the foreign concern is greater. And, here again, 
it can be said of reciprocity, as of “public policy,” that we are dealing 
with an old but aging doctrine which many hope is losing its vitality. 
Unless the reciprocity doctrine represents simply a general notion of 
mutual respect for other countries’ laws, a premise on which all of 
this discussion is based, it could grow into an impossible idea. Con- 
sider, for example, the onetime provision of our trademark legislation 
that an alien could register a trademark here if an American could, 
under the same circumstances, register a trademark in the alien’s 
home country. An alien attempted to register here a trademark for 
cigars.'*’ In Italy, his home country, the production of cigars was a 
state monopoly, so that an American citizen could have no occasion 
to register a trademark there. Is there a lack of reciprocity here? It is 
submitted that reciprocity plays a worthwhile role only as a very 
general notion of mutual respect for the rights of foreigners, rather 
than as a technical trap denying, for example, the Italian a right to 
register a trademark for cigars. 

Finally, although some experience in tailoring the exercise of 
jurisdiction to foreign law and interest exists, much of what has been 
discussed in this part could, on occasion at least, make a court 
apprehensive that a just decision required examination of the fairness 
of the foreign law and the fairness of its attempted application. Such 
an inquiry, it can forcefully be argued, is unseemly; the potentiality 
for embarrassment among sovereigns is such that a court should refuse 
altogether to embark on the inquiry, although in cases of flagrant 
violation, where no such inquiry is necessary, injustice might result. 
This kind of argument is often present when a court examines a foreign 
rule in an ordinary cheice-of-law case.**’ But, again, it would seem far 
less offensive for a court to make the negative determination that the 
foreign law is such that our legislative policy should not defer to it 
than to make the determination that it cannot be enforced in our 
courts. Further, to refuse to embark on the inquiry for this reason 
raises the familiar question of the wisdom of a rule designed to obviate 





129 Supra note 128. 

130 See De Nobili v. Scanda, 198 Fed. 341 (W.D. Pa. 1912). 

131 E.g., Moore v. Mitchell, 30 F.2d 600, 603 (2d Cir. 1929) (concurring opinion) 
(action for taxes), aff'd, 281 U.S. 18 (1930), and cases involving penal laws and those 
offensive to public policy. 
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the necessity in any case of becoming involved in a job for which 
the judiciary is unsuited. 


CoNCLUSION 


The traditional holds for defining legislative jurisdiction, in terms 
of activity and status, have proven unworkable. Although departures 
from these tests may involve a delicate balancing process which is 
objectionable if it leaves the judge at large or if others cannot under- 
stand what principles guide decision, sporadic escape by the judge 
from rigid rules will ordinarily in fact be, and certainly to others will 
seem to be, even more capricious. A large common sense, which loses 
its strength with attempts to pin it down too rigidly, is obviously 
called for. Doubtless the kinds of judgments to be made by a court 
under a conflicts approach as suggested in part IV may on occasion 
prove to be delicate, particularly to the extent that they involve for- 
eign affairs in the public sense. The wisdom of using judicial ma- 
chinery for the solution of these problems, as against international 
convention or case-by-case diplomatic interchange, will depend on 
evaluation of the feasibility of making other devices effective for the 
solution of various regulatory conflicts. It is intended here only to 
point out that there have been instances in the past in which we have 
relied on the courts for solution of these problems. And fortunately, 
no black-and-white choice need be made; the courts are quite capable 
of distinguishing those situations in which a wolf cry of “international 
relations” is not worth hearing from those in which delicate public 
international problems are in fact involved. 

The alternative to judicial inquiry into these problems is simply 
nonexistent and must be rejected unless a clear danger emerges. This 
will be particularly so if the courts are to continue to do what this 
writer thinks they have been doing so far in dealing with what has 
come to be known as the territorial principle. If that principle sug- 
gests that it is appropriate to reach any transaction a part of which 
occurs in the United States, then the courts will certainly continue, 
and properly so, to cut down the reach of our regulation by reference 
to foreign interest and foreign policy. As Lauritzen v. Larsen demon- 
strates, a court will rebel at applying our law on the basis of a suf- 
ficient territorial hold when a large proportion of the factors suggested 
in this paper, especially in Part IV, look the other way. 
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COMMENT 
THE OHIO GUEST STATUTE 


As the use of automobiles became almost universal, the proverbial 
ingratitude of the dog that bites the hand that feeds him, found a 
counterpart in the many cases that arose, where generous drivers, 
having offered rides to guests, later found themselves defendants 
in cases that often turned upon close questions of negligence. Un- 
doubtedly the Legislature[s], in adopting [the guest statutes] 
reflected a certain natural feeling as to the injustice of such a 
situation.’ 
INTRODUCTION 


The Ohio General Assembly in 1933 enacted the Ohio Guest 
Statute, section 4515.02 of the Ohio Revised Code (section 6309-6 
G.C.), in response to a general feeling of animosity toward “hitch- 
hikers” and other guests bringing personal injury actions against the 
“good Samaritan” motorist. It was also hoped that such legislation 
would prevent fraud and collusion feared to be inherent in “guest 
suits.” The statute itself reads as follows: 

The owner, operator or person responsible for the operation of a 

motor vehicle shall not be liable for loss or damage arising from 

injuries to or death of a guest, resulting from the operation of said 
motor vehicle, while such guest is being transported without pay- 
ment therefor in or upon said motor vehicle, unless such injuries 

or death are caused by the wilful or wanton misconduct of such 

operator, owner, or person responsible for the operation of said 

motor vehicle.” 

After a quarter-century of existence, the Ohio Guest Statute has 
been characterized as a “treadmill of confusion.”* Such characteriza- 
tion justifies the present Ohio courts’ position as to their interpretation 
of “guest” and “wilful or wanton” within the statute. However, the 
question remains as to whether this confusion is solely attributable to 
incongruous judicial interpretation or is a consequence of the equivocal 
nature of any guest legislation. 


HISTORICAL DEVELOPMENT OF GUEST LEGISLATION 


IN THE UNITED STATES 
1. General 


At common law an occupant of an automobile was normally per- 
mitted to recover for injuries proximately caused by the driver’s negli- 





1 Crawford v. Foster, 110 Cal. App. 81, 293 Pac. 841, 843 (1930). 

2 Section 4515.02, Ohio Rev. Code (1953). 

3 For an excellent discussion of the Ohio Guest Statute and especially the courts’ 
interpretation of wilful or wanton misconduct, see Comment “Treadmill to Confusion— 
Ohio Guest Statute,” 8 W. Res. L. Rev. 170 (1957). 
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gent conduct, although in Massachusetts, New Jersey and Pennsyl- 
vania the driver’s duty to his occupants was partially limited without 
the benefit of a statute.‘ Most states analyzed the automobile host- 
guest relationship as being similar to the host-guest relationship of 
real property, namely that of licensor-licensee. Thus the host was not 
legally obligated to inspect the automobile in order to guarantee its 
safety, but his only duty was not to increase existing hazards or be 
responsible for new ones once the journey began. In 1927 Connecticut 
passed the first automobile guest statute, a statute which ten years 
later was repealed due to “unfavorable results.”* The rapid techno- 
logical developments in the auto industry meant increased consump- 
tion which, due to a proportionate increase in the number of accidents, 
led to the enactment of guest legislation in other states, until today 
twenty-seven states have automobile guest statutes. Any attempt to 
crystallize these statutes is impossible due to the variety of provisions 
and resulting interpretation. As the Ohio Supreme Court has properly 
concluded: 
Because of the great variety of terms, used in guest statutes of 

the several states of the United States, relating to the quality or 

degree of tortious conduct of an automobile host driver necessary to 

create liability against him in favor of his guest, and because of the 

careless use of language in court opinions and legal literature 

describing these terms, great confusion has arisen in the matter 

of applying them to specific uses.” 


However, it can be readily seen that the purpose of all guest statutes is 
twofold: (1) to protect against fraud and collusion, and (2) to pro- 
tect the motorist (or owner) against liability for injuries to his occu- 
pants, unless he is compensated for the transportation in an amount 
substantially commensurate with the cost of the transportation—in 
other words to preclude recovery by those who really have no moral 
right to recover. Owing to these “commendable” purposes, only one 
guest statute has even been held to be unconstitutional.* 





4 For appropriate citations from these three states concerning this point, see 27 
Mich. L. Rev. 458 (1929); 7 Notre Dame Lawyer 87 (1932); 6 Notre Dame Lawyer 
300 (1931); 74 University of Pa. L. Rev. 86 (1925). 

5 Conn. Gen. Stat. § 1628 (1930). 

6 Conn. Gen. Stat. § 340(E) (Supp. 1939). 

7 Tighe v. Diamond, 149 Ohio St. 520, 524, 80 N.E.2d 122, 126 (1948). 

8 The Kentucky Guest Statute was held to be unconstitutional in Ludwig v. John- 
son, 243 Ky. 533, 49 S.W.2d 347 (1932). The court held that such legislation violated 
Art. 54 of the Kentucky Constitution which reads in part, “The general assembly shall 
have no power to limit the amount to be recovered for injuries resulting in death, or 
for injuries to the person or property.” The Ohio Guest Statute was held not to violate 
the due process clause of the Constitution in Smith v. Williams, 51 Ohio App. 464, 
1 N.E.2d 643 (1935). 
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2. Analysis of the Statutory Standards of Other States 


Following is a listing of the states which have enacted guest stat- 
utes and a summary of the degree of care required of the owner or 
operator toward his guest. 


State 
. Alabama, Ala. Code tit. 36, § 95 
(1940) 
. Arkansas, Ark. Stat. §§ 75-913, 
(1947) 
. California (Vehicle § 17158) 
(1959) 


. Colorado, Colo. Rev. Stat. Ann. 


§ 13-9-1 (1953) 


. Delaware, Del. Code Ann. tit. 


21, § 6101 (1953) 


. Florida, Fla. Stat. § 320.59 
(1955) 
. Idaho, Idaho Code Ann. § 49- 


1001 (1953) 


. Illinois, Ill. Rev. Stat. ch 95- 


%, § 9-201 (1957) 


. Indiana, Ind. Ann. Stat. § 47- 


1021 (1929). 
Iowa, Iowa Code 
(1958) 

Kansas, Kan. Gen. Stat. Ann. 
§ 8-122(b) (1949) 

Michigan, Mich. Comp. Laws 
§ 256.29 (1948) 

Montana, Mont. Rev. Code 
Ann. §§ 32-1113 to 32-1116 
(1931) 

Nebraska, Neb. Rev. Stat. § 39- 
740 (1943) 

Nevada, Nev. Rev. Stat. § 39- 
740 (1931). 

New Mexico, N. M. Stat. Ann. 
§ 64-24-1,2 (1953) 


§ 321.494 


North Dakota, N. D. Rev. Code 
§ 39-1503 (1943) 

Ohio, Ohio Rev. Code § 4515.02 
(1953) 

Oregon, Ore. Rev. Stat. § 30.110 
(1953) 


Degree of Care 
Wilful or wanton misconduct. 


Wilful and wanton operation in dis- 
regard of the rights of others. 
Intoxication; wilful misconduct. 


Intentional; intoxication; wilful and 
wanton disregard of the rights of 
others. 

Intentional accident; willful or wan- 
ton disregard of the rights of 
others. 

Gross negligence; wilful and wanton 
misconduct. 

Intentional; intoxication; reckless 
disregard of the rights of others. 

Wilful and wanton misconduct. 


Wanton or wilful misconduct. 


Under influence of intoxicating liq- 
uor; reckless operation. 
Gross and wanton negligence. 


Gross negligence; wilful and wanton 
misconduct. 

Grossly negligent; 
tion. 


reckless opera- 


Infiuence of intoxicating liquor; gross 


negligence. 

Intoxication; wilful misconduct; 
gross negligence. 

Intentional accident; heedlessness; 


reckless disregard of the rights of 
others. 

Intoxication; wilful misconduct or 
gross negligence. 

Wilful or wanton misconduct. 


Intentional accident; intoxication; 
reckless disregard of the rights of 
others. 
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20. South Carolina, S. C. Code Intentional accident; reckless disre- 

§ 46-801 (1952) gard of the rights of others; heed- 
lessness. 

21. South Dakota, S. D. Code § 44- Wilful and wanton misconduct. 
0362 (1939) 

22. Texas, Tex. Rev. Civ. Stat. art. Intentional accident; reckless disre- 
6701-b (1948) gard of the rights of others. 

23. Utah, Utah Code Ann. §§ 41-9-1, Intoxication; wilful misconduct. 
41-9-2 (1953) 

24. Vermont, Vt. Stat. Ann. tit. 23, Gross negligence; wilful negligence 


§ 1491 (1959) of the operator. 

25. Virginia, Va. Code Ann. § 8-6461 Gross negligence; wilful and wanton 
(1950) disregard of the safety of the 

person. 

26. Washington, Wash. Rev. Code Intentional accident; gross _negli- 
§ 46-08.080 (1937) gence; intoxication. 

27. Wyoming, Wyo. Comp. Stat. Gross negligence; wilful and wanton 
Ann. § 60-1201 (1945) misconduct.® 


Thus, it appears that only Alabama and Indiana have statutes 
exactly like that of Ohio in reference to the degree of care which an 
owner or operator of a motor vehicle must exhibit to his guest. How- 
ever, the statutes of Arkansas, Illinois and South Dakota are suffi- 
ciently similar to classify them in the same general category as the 
three mentioned above. It is interesting to note that ten of the twenty- 
seven states have provisions allowing recovery for injuries sustained 
due to the operator’s intoxication. As shall be seen later, Ohio, as well 
as the other states which have the wilful-wanton standard, tenaciously 
holds that intoxication does not in itself constitute wilful or wanton 
misconduct. 


Who ts A GUEST WITHIN THE MEANING OF THE STATUTE? 


In order for an injured occupant of an automobile to recover 
damages resulting from the owner’s or operator’s negligence, he must 
be a passenger rather than a guest within the meaning of the statute. 
A guest, according to the Restatement of Torts, is: 

one whom the owner or possessor of a motor car or other vehicle 

invites or permits to ride with him as a gratuity, that is, without 

any financial return except slight benefits it is customary to extend 

as part of the ordinary courtesies of the road.’° 


The Ohio Supreme Court interpreted the words “without payment 
therefor” in the statute to mean that a guest is one: 





® An extremely helpful table of the states that have guest legislation and a resumé 
of the courts’ of each state’s interpretation as to key words within the statute is listed 
in 27 Ins. Counsel Journal 223 (1960). 

10 2 Restatement of Torts, § 490, at 1272 (1934). 
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who is invited, either directly or by implication, to enjoy the hos- 
pitality of the driver of a motor vehicle, who accepts such hospitality 
and takes a ride either for his own pleasure or on his business with- 
out making any return or conferring any benefit upon the driver of 
the motor vehicle other than the mere pleasure of his company." 


Unfortunately, application of any such definition is much more diffi- 
cult than its formulation. 


In some areas the law seems clear. For instance, the return or 
payment need not come from the occupant himself,’ nor is money 
needed to constitute payment.’* Also, an actual business benefit does 
not have to materialize, the only necessity being the existence of the 
possibility of a business benefit at the start of the journey. Further- 
more, a presumption of a guest relationship arises when the occupant 
and driver are part of the same family.’* 


PAYMENT FOR TRANSPORTATION 


In Duncan v. Hutchinson,” the Ohio Supreme Court attempted to 
prescribe certain tests to determine when one actually “pays for his 
transportation” and thus takes himself out of the operation of the 
guest statute. The court concluded that payment is present: (1) when 
the automobile host has a financial or business interest in the time or 
service of the occupant, and the purpose of the transportation is to 
take the occupant to or from his place of employment; (2) when the 
occupant is making the trip to assist the automobile host in arriving 
at the latter’s destination or to perform some service for the latter’s 
benefit; (3) when a substantial or tangible benefit is conferred upon 
the automobile host; (4) when the automobile host and occupant em- 
bark upon a joint adventure or enterprise in which both are equally 
interested, and the adventure or enterprise is of such moment and 
character as to indicate that payment is the motivating influence in 





11 Dorn v. Village of North Olmstead, 133 Ohio St. 375, 380, 14 N.E.2d 11, 14 
(1938). This definition was adopted by the trial court and approved by the Supreme 
Court. 

12 Sprenger v. Braker, 71 Ohio App. 349, 49 N.E.2d 958 (1942) (transferring mem- 
bers to lodge meeting in expectation lodge would pay for all); May v. Szwed, 68 Ohio 
App. 459, 39 N.E.2d 630 (1941) (mother of plaintiff received transportation for daughter 
as partial compensation for employment with the defendant). 

13 Pheiffer v. Penn. Ry. Co., 60 Ohio L. Abs. 24 (1941); 168 F.2d 558. Hallgren v. 
Wilson, 18 Ohio L. Abs. 652 (Ct. App. 1935) (part of compensation being to furnish 
transportation to and from streetcar on day off). 

14 Hasbrook v. Wingate, 152 Ohio St. 50, 87 N.E.2d 87 (1949) (Court emphasizes 
that family relationship extremely important factor in establishing guest status.) But 
see Henlin v. Wilson, 111 Ohio App. 516 (1961). 

15 Duncan v. Hutchinson, 139 Ohio St. 185, 39 N.E.2d 140 (1942). 
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providing for the transportation; and, (5) when the person is an 
involuntary occupant of the automobile. 

The application of the first criterion is most readily visualized in 
Angel v. Constable,’® where the court held that there was payment 
when the plaintiff was being driven home for dinner by the defendant- 
employer, with the understanding that the plaintiff-employee would 
return to work after eating. The court reasoned that a more efficient 
performance by the employee for a longer length of time constitutes 
payment. The second and third standards are exemplified in Dorn v. 
Village of North Olmstead," where it was held that one riding in the 
defendant’s automobile for the sole purpose of pointing out a location 
to the latter, was a passenger rather than a guest. The most recent 
pronouncement in this area by the supreme court came in Burrow v. 
Porterfield,’* where the court decided that: 

the head of a children’s division of a church who was riding in his 

pastor’s motor vehicle, at the pastor’s request, in order to attend a 

church conference dealing with business matters important to such 

children’s division, was [not a guest as a matter of law in such motor 
vehicle] ... .'® 


The court reasoned that the knowledge gathered at the conference by 
the plaintiff would indirectly benefit the pastor in such a manner as 
to constitute “payment therefor.” 

The exact amount of benefit that has to be conferred upon the 
owner or operator in order to make one a paying passenger is some- 
what clouded due to the court of appeals decision in Sabo v. Mayn.*° 
There the defendant, an unlicensed driver, requested the plaintiff, a 
licensed driver, to accompany him on a joy ride, so that the defendant 
would not violate the requirements of his driving permit. The court 
refused to allow the plaintiff to recover for his injuries sustained in the 
ensuing accident due to defendant’s negligence, holding in effect that 
the plaintiff was a guest despite the fact that his only purpose in ac- 
companying the defendant was to legally allow the latter to drive. 

The fourth category of payment set out in the Duncan case has 
been one of considerable controversy, since it is usually within the 
confines of the words “joint adventure or enterprise” that the share- 
the-expense problem arises. At first blush, it might appear that one’s 
sharing the expenses of an automobile trip constitutes payment there- 
for and thus should remove the occupant from the guest statute. How- 





16 Angel v. Constauble, 40 Ohio L. Abs. 1, 57 N.E.2d 86 (Ct. App. 1943). 
17 Dorn v. Village of North Olmstead, supra note 11. 

18 171 Ohio St. 28, 168 N.E.2d 137 (1960). 

19 Burrow v. Porterfield, supra note 18 at 28, 168 N.E.2d at 437. 

20 103 Ohio App. 113, 144 N.E.2d 248 (1956). 
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ever, in the absence of a contract for payment, the Ohio courts refuse 
to give this connotation to expense sharing in itself, and require a 
business motive for the trip in addition to the sharing of the expenses.*" 

To sidestep the “harshness” of this test in some circumstances, 
the Ohio Supreme Court in at least one instance seemed to relax the 
requirements of a business trip. In Lisner v. Faust** the court held 
that a child is a paying passenger and not a guest when he is being 
transported from his home to his school in an automobile driven by 
one of a group of parents who have entered into a definite mutual 
agreement to participate in a car pool for the purpose of transporting 
their children to and from school. The reciprocal arrangement consti- 
tuted a benefit of a business-like nature and thus made the child a 
paying passenger, even though the purpose of the trip was not business 
as such. In Lisner, it appears that the court correctly looked to the 
nature of the benefit conferred rather than the nature of the trip. Judi- 
cial imposition of a business purpose into this standard is unfortunate 
since often it is most difficult to ascertain the nature of a particular 
trip to determine if it is social or business in character. Factors such 
as the relationship between the occupant and motorist, nature or ob- 
ject of the trip, and nature of the arrangement for payment must all 
be carefully weighed in making this determination.”* 

The fifth test is a rather obvious one in that the court in Duncan 
correctly reasoned that there can be no “involuntary guest.” How- 
ever, some sixteen years later, the same Ohio Supreme Court concluded 
in Lombardo v. DeShance™ that “it is our conclusion that one may 
become and be a guest in an automobile within the meaning of the 
Ohio Guest Statute although he may be mentally incapable of accept- 
ing an invitation to ride in that automobile.”*° In the Lombardo case, 
the plaintiff, while intoxicated, was taken for a ride by the defendant 
without the plaintiffs knowledge or consent. In reversing the lower 
court, the supreme court held the plaintiff to be a guest, apparently in- 


21 Jancar v. Knopie, 171 Ohio St. 165, 168 N.E.2d 407 (1960). (Defendant and 
wife were going on motor trip and asked plaintiff and his wife to accompany them on 
share expenses basis. Directed verdict for defendant upheld); Miller v. Fairley, 141 
Ohio St. 327, 48 N.E.2d 217 (1943) (paying share of expenses on business trip (job) is 
enough to make one a passenger) ; Ackerman v. Steiner, 44 Ohio L. Abs. 600, 59 N.E.2d 
950. (Ct. App. 1944) (sharing expenses in going to bowling tournament not enough 
to remove one from being guest); Voelkl v. Latin, 58 Ohio App. 245, 16 N.E.2d 519 
(1938) (share expense arrangment to go to party not enough); Ernest v. Bellville, 53 
Ohio App. 110, 4 N.E.2d 286 (1936) (share expense to go on fishing trip not enough). 

22 168 Ohio St. 346, 155 N.E.2d 59 (1958). 

23 For a complete listing of these factors, see Miller v. Fairley, supra note 21 at 
337, 48 N.E.2d at 222. 

24 167 Ohio St. 431, 149 N.E.2d 914 (1958). 

25 Lombardo v. DeShance, supra note 24 at 436, 149 N.E.2d at 908. 
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corporating the business-social test into the area of the involuntary 
guest. By its very meaning, guest implies consent to an invitation 
and it seems only reasonable to infer that such consent should be a 
prerequisite. 

In summary, one is able to categorically list from the judicial 
decisions, three factors, each of which helps to classify an occupant 
of an automobile either as a guest or as a passenger: (1) the first is 
to classify one as a guest or a passenger by examining the initial pur- 
pose of the ride, that is, whether it has a business or social aspect; (2) 
the second is to determine if there is an actual payment for the trans- 
portation, understood by the parties to be such rather than a mere 
expression of social amenities. Thus an actual contract between the 
parties specifying that the rider is to pay for the transportation is 
payment and makes one a passenger. (3) Finally, one can look at the 
business benefit rendered to the occupant by the trip compared to that 
enjoyed by the owner or driver. If an occupant confers a substantial 
benefit upon the owner or operator, he will probably be a passenger 
rather than a guest. 


TERMINATION OF GUEST RELATIONSHIP 


As mentioned above, the fifth criterion used in determining wheth- 
er an occupant of an automobile is a guest is whether or not he is vol- 
untarily riding in the automobile. Presumably, one who is in an auto- 
mobile against his wishes is not a guest since the host-guest relation- 
ship contemplates an acceptance of an invitation. Thus, it seems to 
follow that one who begins a journey as a guest ceases to be such once 
he demands to be let out of the automobile and the operator refuses. 
Quite surprisingly, however, most states including Ohio (at least until 
recently) hold that the host-guest relationship once established is not 
terminable.*® There appears to be no sound legal basis to justify such 
a rule as all the usual requisites for a guest are missing. The Ohio Su- 
preme Court in Redis v. Lynch’ recently indicated a possible departure 
from the conventiona] rule. There the plaintiff, a sixteen-year-old girl, 
was offered a ride by the defendant to her house. The defendant per- 
mitted one whom he knew to be an unlicensed driver to operate the 
automobile. The driver, with the defendant’s consent and against the 
protests of the plaintiff, drove toward plaintiff's house on a much 
longer route than that normally used. After the defendant had encour- 
aged the operator to “drive faster” and the automobile reached a 
speed of 90 m.p.h., an accident resulted and the plaintiff was seriously 
injured. The lower court sustained the defendant’s demurrer but the 





26 For Ohio’s position here see 5 Cleve-Mar. L. Rev. 101 (1956). 
27 169 Ohio St. 305, 159 N.E.2d 597 (1959). 
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supreme court reversed holding that a jury question was raised as to 
whether the plaintiff had remained a guest for the entire trip.** 


WILFUL OR WANTON MISCONDUCT 


Polonius: “What do you hear, my Lord?” 
Hamlet: “Words, words, words.’’”® 


The Ohio Guest Statute provides that in order for a guest to re- 
cover damages for the negligent operation of an automobile, it is nec- 
essary that his injuries be proximately caused by the wilful or wanton 
misconduct of the host.*® Unfortunately, after some twenty-seven years 
of application, the Ohio courts are far from unanimity in defining wilful 
or wanton, although they do agree that they differ from mere negli- 
gence,” and it is error to charge that they are the same.** 

Since wilful misconduct connotes intentional wrongdoing, its ap- 
plication to specific fact situations has not been difficult. 

“Wilful misconduct” on the part of the motorist within the meaning 
of the Ohio Guest Statute . . . is either the doing of an act with 
specific intent to injure his passenger or, with full knowledge of 
existing conditions, the intentional execution of a wrongful course 
of conduct which he knows should not be carried out or the inten- 
tional failure to do something which he knows should be done in 
connection with the operation of his automobile, under circum- 
stances tending to disclose that the motorist knows or should know 
that an injury to his guest will be the probable result of such con- 
duct. 


Thus, as evidenced by the pronouncement of the supreme court above, 
wilful misconduct may be either actual or constructive—the former 
anchored on an actual intent to injure, while the latter is predicated 
on an intentional act or refusal to act coupled with an absolute indiffer- 
ence to the safety of others as evidenced by knowledge of the existing 
danger—a constructive intent to injure.** 

Wanton misconduct, on the other hand, means that the actor’s 
conduct is of “an unreasonable character, in disregard of a risk known 





28 The court also intimated that a jury question was presented as to whether the 
defendant’s conduct amounted to wilful or wanton misconduct. 

29 Hamlet, Act II, scene 2. 

30 § 4515.02 Ohio Rev. Code (1933). 

31 Akers v. Stirn, 136 Ohio St. 245, 25 N.E.2d 286 (1940); Universal Concrete 
Pipe Co. v. Bassett, 130 Ohio St. 567, 200 N.E. 843 (1936). Still some early courts used 
the term wilful or wanton negligence. See Higbee Co. v. Jackson, 101 Ohio St. 75, 128 
N.E. 61 (i920). 

32 Reserve Trucking Co. v. Fairchild, 128 Ohio St. 519, 191 N.E. 745 (1934). 

33 Tighe v. Diamond, 149 Ohio St. 520, 122, 80 N.E.2d 122 (1948). 

34 For a very worthwhile discussion of wilful or wanton misconduct, see 6 Ohio 
Jur. 2d “Automobiles” § 226 (1954). 








638 OHIO STATE LAW JOURNAL [Vol. 22 


to him or so obvious that he must be taken to have been aware of it, 
and so great as to make it highly probable that harm would follow.”* 
The Ohio Supreme Court defined wantonness in Universal Concrete 
Pipe Co. v. Bassett,** a non-guest case, as follows: 

wanton misconduct is such conduct as manifests a disposition to 

perversity, and it must be under such surrounding circumstances 

and existing conditions that the party doing the act or failing to 

act must be conscious, from his knowledge of such surrounding 

circumstances and existing conditions, that his conduct will in all 

probability result in injury. . . . Wantonness is a synonym for 
what is popularly known as cussedness and cussedness is a disposi- 

tion to perversity.** 

The continued application of this definition by the Ohio courts 
has led to unjustifiable results. Certainly, the popular notion of “‘cuss- 
edness” and “disposition to perversity” invoke a spirit of ill-will or 
wickedness which borders very closely to wilful misconduct. Perhaps 
it is true that the subtle legal distinction between wilful and wanton 
is so slight as not to merit distinction. However, the two terms should 
not be confused to the extent that they foreshadow liability for injuries 
resulting from conduct short of that designed to ensue in intentional 
injury. 

In Haacke v. Lease,** the motorist turned to observe a group of 
buildings and continued driving for a quarter mile without watching 
the highway. The court could find no wantonness in his conduct, say- 
ing there was no actual knowledge of a great probability of harm. 
Judge Hornbeck, in a strong dissent, asserted that a person should be 
charged with knowledge of the natural and probable consequences of 
his acts, stating: “If such acts, under all the circumstances, do not 
constitute wanton misconduct, I can conceive of no conduct that could 
be so characterized.’”*® Other courts have acquiesced in the require- 
ment of actual knowledge,*® while at least one court correctly agreed 
with the reasoning of Judge Hornbeck.* 

In Hellerin v. Dixon,** the supreme court reversed the lower 
courts and allowed ng recovery where the plaintiff-occupant was killed 
as the defendant-motorist drove his twelve-year-old automobile “as fast 
as he could’’** uphill in a rainstorm on a slippery pavement. The court 





35 Prosser, Torts, § 33 at 151 (1955). 

36 Universal Concrete Pipe Co. v. Bassett, supra note 31. 

37 Universal Concrete Pipe Co. v. Bassett, supra note 31 at 843-45. 
38 35 Ohio L. Abs. 381, 41 N.E.2d 590 (Ct. App. 1941). 

39 Jd. at 392. 

40 Vecchio v. Vecchio, 131 Ohio St. 59, 1 N.E.2d 624 (1936). 

41 Patterson v. Garrison, 24 Ohio L. Abs. 226 (Ct. App. 1937). 

42 152 Ohio St. 40, 86 N.E.2d 777 (1949). 

43 Jd. at 45, 86 N.E.2d at 780. 
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concluded that there was no “disposition to perversity” since there was 
only a chance that injury would result, there being a wide gap between 
chance and probability.** One of the most recent opinions rendered by 
the supreme court is Birmelin v. Gist*® where testimony was presented 
to the effect that the motorist, while speeding, changed his speed and 
swerved from one side of the road to the other in a manner so as to 
prevent a truck that was following him from passing. All of the oc- 
cupants of the automobile were killed in the resulting accident, but 
the court was unable to find wanton misconduct since no evidence 
was presented that the driver realized that his conduct would in all 
probability result in injury—the court refused to “guess what had 
happened.” No wonder lower courts are prone to tag wantonness as 
the legal equivalent of wilfulness.** 


VIOLATION OF STATUTE 


Another vulnerable area of the Ohio courts is the frequent pro- 
nouncement that violation of a statute by a motorist is not enough in 
itself to constitute wilful or wanton misconduct. Thus, excessive 
speed,** bad judgment, and the like are not enough to show a disposi- 
tion to perversity.*® Fortunately, wantonness can be found where a 
statute is violated coupled with “unusually dangerous surroundings 
showing a knowing disregard of another’s safety.”*® However, wanton- 
ness could not be found where: 

a driver of a car, who upon approaching an intersection of two state 

highways at a rate of speed between 55 and 60 m.p.h., observed a 

car to his right approaching the intersection, then proceeds to look 

at the baggage on his running board to see if it is secure and then 

at his wristwatch for the purpose of checking the correctness of his 

speedometer, fails to notice a traffic light at the intersection or 





44 But see Judge Zimmerman’s dissent where he says, “Based upon the described 
conduct of the driver, which in our opinion showed a reckless disregard of consequences 
and the rights of others, the jury was justified in finding the existence of the elements 
comprising wanton misconduct. . . .” Jd. at 48, 86 N.E.2d at 78. 

45 162 Ohio St. 98, 120 N.E.2d 711 (1954). 

46 See Headnote 3 of McCoy v. Faulkenberg, 53 Ohio App. 98, 4 N.E.2d 281 (1935) 
“The character of an act as wilful or wanton must be determined by whether the mis- 
conduct is a wilful disregard of the just rights or safety of others . . . or a wantonness 
that is the legal equivalent of wilfulness.” In the McCoy case, an intoxicated motorist 
returning from a party was found not guilty of wilful or wanton misconduct when he 
drove his automobile 45 m.p.h. on a city street turning in and out of traffic, striking a 
pole, which killed a passenger. 

47 Kennard v. Palmer, 143 Ohio St. 1, 53 N.E.2d 908 (1944). 

48 For another case where violation of a safety statute did not amount to wilful 
or wanton misconduct, see Thomas v. Williams, 54 Ohio L. Abs. 94, 86 N.E.2d 801 


(1948). 
49 Kennard v. Palmer, supra note 47 at 4, 53 N.E.2d at 908. 
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make any observation of the highway on which he is traveling, and, 

when his attention is called to the car approaching on the inter- 

secting road, accelerates his car in such a manner as to pass in front 

of such approaching car and becomes involved in a collision with it, 

is, as a matter of law, not guilty of wilful or wanton misconduct 

so as to be liable in damages for the death of a guest passenger in 

his automobile.®® 

Although violation of one statute may not amount to wantonness, 
a series of negligent acts such as those mentioned above add up to 
something more than mere negligence—indeed, they amount to wan- 
tonness. In interpreting wantonness, Ohio courts seem to have placed 
too much emphasis on the requirement of an intentional ill will to 
cause injury rather than on an examination of the facts of each case 
and a determination of the degree of risk involved in that particular 
conduct by the motorist. Certainly, wantonness should be found where 
a series of negligent acts augment the degree of risk to the extent illus- 
trated by the above set of facts. In short, wanton misconduct should 
also be found where there is no intent to injure. 

Finally, the most recent decision by the Ohio Supreme Court 
indicates that the court will be “hard put” to find wanton misconduct. 
In Tonti v. Paglia,” the court sustained the defendant’s demurrer to 
a petition in which it was alleged that the defendant permitted her 
minor son, whom she knew to be a reckless driver, to operate her auto- 
mobile and as a result of the minor’s negligence, the plaintiff was in- 
jured. In adhering to “rigid precedent,” the court concluded that the 
“entrustment of the motor vehicle to such [an] incompetent person 
does not, in itself, constitute wilful or wanton misconduct.’”” 

In effect, then, Ohio courts have adjudicated wantonness out of 
the Guest Statute. Whether the Ohio legislature intended that wilful 
and wanton be used in the disjunctive by the inclusion of “or” is more 
than an academic question, but need not concern us here. Actual wilful 
misconduct has been applied to acts initiated by an intent to injure. 
Wantonness in effect has been given the same meaning due to the “dis- 
position to perversity” cliché followed so religiously by the courts. 
More important, in so construing the terms, courts have failed to clas- 
sify, either as wilful or wanton, conduct which takes place in light of 
such a great risk that even a “reasonably negligent” person would not 
act in a similar manner. Surely one who acts in light of such a meas- 
urable risk ought to be held to the sound legal maxim that a person 
is presumed to have intended the natural consequences of his volun- 


tary acts. 





50 Headnote of Murphy v. Snyder, 63 Ohio App. 423, 27 N.E.2d 152 (1937). 
51 171 Ohio St. 520, 172 N.E.2d 618 (1961). 
52 Jd. at 523, 172 N.E.2d at 620. 
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It is imperative that if wilful and wanton are to be merged, courts 
must recognize that continuance of misconduct after knowledge (actual 
or constructive) of the danger involved often amounts to a reckless 
disregard for the safety of others, and therefore is certainly wilful or 
wanton. Regardless of the labels attached to different kinds of con- 
duct, and regardless of whether wantonness is the legal equivalent of 
wilfulness, ‘“‘all the circumstances presumably known to the driver 
should be considered; his physical condition, the weather, highway 
conditions, traffic, the speed of his vehicle and all facts which indicate 
that the danger was glaringly apparent.”** These factors along with 
the mental attitude of the driver (either subjective or objective) before 
and at the time of the accident must be the guidelines in the determi- 
nation of wilful or wanton misconduct. A case by case adjudication 
would seem to be much preferable to the apparently stereotype “cuss- 
edness” test existing today. 


SOLUTION—JUDICIAL RE-EXAMINATION OR REPEAL 
OF THE GUEST STATUTE 


Despite controversial judicial interpretation and application of 
the Guest Statute, the question remains as to the merits of any legis- 
lation which changes the common law liability of a motorist to his 
guest. This question has become especially relevant as a result of 
recent attempts to repeal the Ohio Guest Statute.™* 

Those who advocate the necessity of a guest statute claim such 
protection is needed for the “good Samaritan” motorist who extends 
his kindness by means of giving a “lift” to a neighbor or a weary trav- 
eler. They argue that it would be a gross imposition to expose such a 
motorist to liability for his mere negligence as this would be a prime 
example of the proverbial ingratitude of “the dog that bites the hand 
that feeds him.” Furthermore, it is argued that the repeal of the guest 
statute means collusion, perjury and fraud. Since many guests are 





53 8 W. Res. L. Rev. 170 (1957). 

54 In 1949, a bill was introduced in the Ohio General Assembly, H. B. 546, to 
amend the guest statute so as to subject motorists to liability for injuries resulting from 
their negligence except as to those plaintiffs of first degree of kinship to the motorist. 
Such an amendment, it was hoped, would allow recovery in the normal case but still 
prevent collusive suits. In the 102d and 103d General Assembly in 1947 and 1959 
respectively, H.B.’s 748 and 147 were introduced, the purpose of which was to com- 
pletely repeal the Guest Statute. Although both bills were recommended for passage by 
the Judiciary Committee, both failed to receive the required number of votes for passage. 
A great deal of appreciation is extended to Mr. Robert Bayley of Clark County who 
introduced H.B. 157 for taking time to give his views on the subject of the repeal of 
the Guest Statute. Some of the arguments advanced in this paper for the repeal of 
the Guest Statute coincide with the views of Mr. Bayley, given to this writer in an 
interview on April 19, 1960. 
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family members or friends of the insured driver, the incentive for fraud 
and the difficulties in combating the same become self-evident—hus- 
band will sue wife, brother will sue sister, etc. Also, it is felt that 
many claims, entirely without merit, would be made against motorists 
and subject them or their insurance companies to “blackmail” by facing 
them with the alternative of the cost of a “nuisance” settlement or the 
expense of a carefully prepared trial. Such guest claims as these, it 
is argued, would place an unwarranted burden upon the insuring pub- 
lic in the form of higher automobile insurance rates, as the cost of 
automobile liability insurance is directly proportional to the total 
amount of claims paid by the companies. 

Finally, it should be remembered that a ‘““Medical Payments Cov- 
erage” currently can be purchased as part of an automobile insurance 
policy which, in effect, protects a guest by payment of all reasonable 
medical expenses incurred within one year after the accident. 

Arguments for the repeal of the existing Ohio Guest Statute are 
greater numerically and also more sound economically, sociologically, 
and legally. To return to the common law rule would only mean that 
the driver has the same duty of care to those within his automobile as 
to those whom he meets on the street. The Ohio Guest Statute in effect 
makes an occupant a trespasser when he actually is a social invitee. 

Since speed and the violation of other safety statutes are proba- 
bly the greatest causes of automobile accidents,” it follows that these 
types of misconduct which are negligent, but never wilful or wanton 
in themselves say the courts, are the greatest causes of injuries and 
deaths to the passengers. Yet the Ohio Guest Statute tells the driver, 
the one person who can do the most to prevent injuries to his passen- 
gers, that as to pedestrians and persons in other automobiles, he must 
conduct himself reasonably; however, as to the “trespassing” guest, he 
can be as unreasonable as he pleases just so long as he is not guilty of 
wilful or wanton misconduct. Moreover, if the injured guest is a wage 
earner, we are really shifting the burden of the driver’s negligence to 
the guests’ dependents, and this often shifts the burden from an 
admittedly negligent driver. No wonder it is vehemently argued that 
guest statutes do not reflect people’s sentiments but rather are crea- 
tures of the insurance companies. 

That the repeal of the Guest Statute would raise insurance rates 
is at the most mere speculation. Besides, Ohio’s insurance rates already 
reflect the risk of the insured driver negligently injuring his passenger, 





55 Bureau of Motor Vehicle Data received from Columbus Division of the Bureau 
of Motor Vehicles. 
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because any Ohio driver would be so liable in any of the states which 
do not have guest legislation (Kentucky, Pennsylvania, and West Vir- 
ginia included). Moreover, a study has indicated that there is no 
consistency in rates when comparing those states which have guest 
legislation and those states which do not.°® Those who argue that no 
guest statute will lead to collusive suits designed to defraud insurance 
companies are perhaps on more secure ground. However, those who 
so argue fail to recognize that such suits can be avoided by prompt and 
thorough investigations of accidents by responsible authorities and in- 
surance companies. Acknowledging the fact that there remains a risk 
of fraud in every law suit, judicial machinery is today designed to 
combat such fraud. The repeal of the guest statute would still mean 
that the plaintiff must show first that he was in fact injured; second, 
that the driver’s negligent conduct was the proximate cause of the 
injury; and third that he, the passenger, was not contributorily negli- 
gent in bringing about the injury nor did he assume the risk of his 
driver’s negligent conduct. Moreover, collusive suits are even a pos- 
sibility today under the Ohio Guest Statute if the driver is willing to 
falsely admit to misconduct which even the Ohio courts will recognize 
as being wilful or wanton. Besides, should honest claims ever be denied 
so as to prevent possible fraudulent recoveries? 


The most serious concern with the Ohio Guest Statute today stems 
from the often harsh, inhuman and cruel results of cases litigated 
under the statute. Admittedly, much of the blame for these results can 
be directly placed on the Ohio courts’ fusion of wilful and wanton. 
In addition to the “unjust” decisions already enumerated, one need 
only examine Bailey v. Huff" to see the undesirable situation guests 
find themselves in today. In this case, the driver admitted driving 
while intoxicated. After the defendant narrowly missed colliding with 
a truck, the plaintiff requested that the defendant let him drive and 
upon refusal, in vain asked to be let out of the automobile. The de- 
fendant, while turning left, collided with an oncoming automobile. 
The defendant’s motion for a directed verdict was sustained by the 
Franklin County Common Pleas Court. Decisions such as this lead to 
an “uneasy” situation—perhaps even more so than allowing a hitch- 
hiker to recover from a good samaritan motorist for the latter’s “ordi- 
nary negligence.” Whether the Legislature should take cognizance of 
such decisions as Bailey and act accordingly remains to be answered, 





56 This study was conducted by Robert Bayley of Clark County and the results 
given to this writer in my interview with Mr. Bayley on April 19, 1960. 
57 78 Ohio L. Abs. 183, 152 N.E.2d 162 (C.P. 1953); aff'd, 152 N.E.2d 166 (1957). 
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and the answer will depend upon one’s personal convictions about 
guest legislation. 

Finally, the Guest Statute means that if X and his Siamese cat 
are riding in my automobile, and both are killed by Z’s negligence (for 
instance, driving 90 m.p.h. through a stop sign), X’s estate can recover 
for the value of the cat since the Guest Statute does not apply to 
property. Moreover, Z could be sentenced to manslaughter for X’s 
death. But X’s wife and children could recover nothing for X’s injuries 
or death. Should not our society be more interested in the preserva- 
tion of life and limb than in the protection of property? 


CoNCLUSION 


The present status of guest legislation in Ohio is undesirable 
both for the guest and for the public. Thirty years of judicial interpre- 
tation have resulted in much dissatisfaction. Moreover, the dissatis- 
faction has led to a serious examination of the merits of a guest statute 
in our present day society, and this examination has illuminated 
the undesirable characteristics inherent in such legislation. The fact 
that passengers constituted 43.2% of all injuries and 31.7% of all 
deaths in Ohio for 1959°* is perhaps reason enough in itself to suggest 
there is no longer any sound basis for guest legislation today as there 
was in the “hitchhiker era” of the early 1930’s. Even assuming that 
percentages for 1930 and 1960 remained constant, the increase in total 
accidents should concern us. It is most imperative that the increased 
automobile injury and death toll accelerated by the increased use of 
the automobile be checked by some method. Any incentive, no matter 
how small, which would decrease the appalling highway slaughter of 
today should be advanced. 

Four possible remedies appear to be open: (1) a judicial change 
in the interpretation of wilful or wanton; (2) legislative change in the 
degree of care owed a guest, such as a change from wanton misconduct 
to gross negligence which might be more susceptible to a “better” 
judicial interpretation; (3) a legislative pronouncement as to the mean- 
ing of wilful or wanton; and (4) repeal of the guest statute entirely. 
Since the courts appear to be bound in this area by stare decisis and 
self created legal dogma, we must look to the legislature for relief. 
Oddly enough, the door is wide open for the Ohio Supreme Court has 
recognized that, “however the guest statute was not of judicial origin, 
it is a legislative enactment and as long as it exists, courts must abide 
by its terms and be governed by its provisions.””® 

It is fully recognized that guest legislation is desirable for the 





58 Supra note 53. 
59 Birmelin v. Gist, supra note 42 at 108. 
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encouragement of social amenities, and the elimination of fraudulent 
suits. But it is time to re-examine our society and determine whether 
such values override the urgent need to “discourage” in whatever man- 
ner possible the highway death toll. In short it is time to determine 
whether the Ohio Guest Statute is one of those principles that has 
served its day and has no place in modern day society. 


Ronald K. Bennington 








RECENT DEVELOPMENTS 


AUTOMOBILE LIABILITY POLICY HELD TO COVER 
STOLEN CAR 


Sperling v. Great American Indemnity Company 
7 N.Y .2d 442, 199 N.Y.S.2d 465, 166 N.E.2d 482 (1960) 


This action was brought by plaintiff judgment creditor to compel the 
insurer, under a family automobile policy, to pay a judgment obtained by 
plaintiff against the insured’s 16 year old daughter, who, while driving an 
automobile she had stolen, collided with another vehicle, causing the death 
of plaintiff’s testate. The Court of Appeals affirmed the judgment below 
holding that since the express terms of the policy regarding nonowned 
vehicles did not require permission by the owner, the stolen car driven by 
the daughter of the insured was within the terms of the policy. 

The relevant portions of the insurance policy provided: “Persons in- 
sured: (a) With respect to the owned automobile, (1) the named insured 
and any resident of the same household, (2) any other person using such 
automobile, provided the actual use thereof is with the permission of the 
named insured; (b) With respect to a nonowned automobile, (1) the named 
insured, (2) any relative, but only with respect to a private passenger 
automobile or trailer not regularly furnished for the use of such relative.” 

The problem presented is whether or not it was the intent of the parties, 
as expressed in the contract of insurance, for the policy coverage to extend 
to relatives driving stolen cars. It was argued by the dissent that the words, 
“not regularly furnished,” implied a positive requirement that the car be 
furnished, i.e., loaned with permission, and thus the policy was not intended 
to include a stolen car which was not furnished at all.2 The purpose of the 
“regular use” clause was to withdraw from coverage cars not owned by the 
insured which were used often or regularly by the insured or his family.* The 





1 Sperling v. Great Am. Indem. Co., 7 N.Y.2d 442, 446, 199 N.Y.S.2d 465, 468, 
166 N.E.2d 482, 484 (1960). The term “relative” was defined in the policy as meaning 
“a relative who is a resident of the same household,” and the term “nonowned auto- 
mobile,” was defined as meaning “an automobile or trailer not owned by the named 
insured or any relative, other than a temporary substitute automobile.” Supra at 446, 
199 N.Y.S.2d at 468, 166 N.E.2d at 484. 

2 This was in fact one of the main points in the dissenting opinion written by 
Judge Foster. “The phrase most opposite to the phrase ‘not regularly furnished,’ and 
the one that would commonly come to mind, is ‘occasionally furnished.’ To adopt such 
a construction is not writing anything in the policy. It is simply adopting the most 
natural implication that arises from the key word ‘furnished,’ and carries with it the 
idea of use with permission, express or implied. A stolen car is never ‘furnished’ and 
of course not operated with permission, express or implied.” Jd. at 453, 199 N.Y.S.2d 
at 474, 166 N.E.2d at 488. 

3 See Campbell v. Aetna Cas. & Sur. Co., 211 F.2d 732 (4th Cir. 1954); Miller 
v. Farmers’ Mut. Auto Ins. Co., 179 Kan. 50, 292 P.2d 711 (1956); Vern v. Merchants 
Mut. Cas. Co., 21 Misc. 2d 51, 118 N.Y.S.2d 672 (Sup. Ct. 1952); Farm Bureau Mut. 
Auto Ins. v. Boecher, 48 N.E.2d 895 (Ohio Ct. App. 1942). 
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insurance coverage was not intended to reach such cars because the premiums 
were insufficient to justify the risks involved. Concededly, consent of the 
owner was lacking in this case. However, since the words “not regularly 
furnished” were not designed to require permission, it is difficult to say that 
they should imply the affirmative condition that permission was required 
for coverage. It is clear that a stolen car is not within the exclusion of cars 
furnished for regular use and if permission for occasional use is not implied 
from the positive exclusion it would seem that the stolen car is within the 
scope of the policy. As the court said, to interpret the word “furnished” 
as requiring consent would entail rewriting the phrase “not regularly fur- 
nished” so as to read “occasionally furnished, with the permission of the 
owner” thereby converting a negative condition into a positive condition, 
not furthering the purpose which the limitation of coverage was designed 
to serve.* Moreover, if the insurer intended to make permission a condition 
of liability in the case of nonowned automobiles they could easily have made 
it an express requirement as they did for vehicles owned by the insured. 

The inclusion of a stolen car within the literal terms of the contract of 
insurance is clear, but several policy considerations raised by the dissent 
cast some doubt whether inclusion is wise. The dissent argued that it was 
inconceivable that the parties intended the policy to cover stolen cars.5 This 
might have been the subjective intent of the insurer but he failed to express 
this intent objectively by excluding stolen cars in the words of the contract. 
Since the insurer prepares the insurance policy and the insured is forced to 
accept it as written it is generally held that any ambiguity must be con- 
strued against the insurer.* In a case where a literal reading includes cover- 
age, a universally accepted rule of construction might well be the determining 
factor. 

The dissent also stressed the argument that holding the insurance 
company liable would in effect make the insured the beneficiary of her own 
crime in that she was driving a stolen car at the time of the accident.’ 
Arguably, the same defense could be applied whenever an insured violated 
the law while operating a motor vehicle.* Furthermore, the insurer is not 
asked to indemnify the insured for the criminal consequences of her stealing 
the car, but rather for the results of her negligence in the operation of the 
car. The point is difficult however for the accident did occur when the 





4 Sperling v. Great Am. Indem. Co., supra note 1, at 446, 447, 199 N.Y.S.2d at 
469, 166 N.E.2d at 485. 

5 Id. at 453, 199 N.Y.S.2d at 474, 166 N.E.2d at 488. 

6 Bachman v. Independence Indem. Co., 214 Cal. 529, 6 P.2d 943 (1931) ; Greaves 
v. Pub. Serv. Mut. Ins. Co., 5 N.Y.2d 120, 181 N.Y.S.2d 489, 155 N.E.2d 390 (1959); 
Bobier v. National Cas. Co., 143 Ohio St. 215, 54 N.E.2d 798 (1944). 

7 Sperling v. Great Am. Indem. Co., supra note 1, at 453, 199 N.Y.S.2d at 474, 
166 N.E.2d at 488. 

8 See Fireman’s Fund Ins. Co. v. Haley, 129 Miss. 525, 92 So. 635 (1922); Sky 
v. Keystone Mut. Cas. Co., 150 Pa. Super. 613, 29 A.2d 230 (1942). 

9 See Messersmith v. American Fid. Co., 232 N.Y. 161, 133 N.E. 432 (1921); 
Annot., 19 A.L.R. 876 (1922). 
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daughter was attempting to elude the police who were in pursuit of the 
stolen car. But the principle remains that a person should not profit from 
his own wrong, and it is difficult to see how the daughter made a profit by 
committing the crime. 

On balance the court seems to give great weight to the social policy of 
equalization of risk and compensation for innocent victims. This position 
of the court appears to be justified from a policy standpoint because the 
New York Legislature has expressed a definite desire to protect the traveller 
on the highways from the hazards of motor travel apart from merely holding 
the tortfeasor responsible in damages. Since 1929 New York has had a 
Motor Vehicle Safety Responsibility Act,’° requiring proof of financial 
security after the first accident. In 1957 New York passed the Motor 
Vehicle Financial Security Act'! which requires proof of financial security 
prior to registration of the automobile. It is the declared purpose of the new 
act that innocent victims of motor vehicle accidents be compensated for 
physical injury and monetary loss inflicted upon them.?? Policies of insur- 
ance written under these laws should be interpreted liberally to further the 
purpose expressed by the legislature.!* 

Initially, this decision seems difficult to justify, but viewed in the 
light of other decisions dealing with related areas of automobile insurance 
law, it becomes easier to accept. An Illinois Court reached the same result 
in a recent case when faced with an analogous fact situation.’ The policy, 
as in the Sperling case, covered nonowned automobiles not regularly fur- 
nished for the use of the insured. The accident occurred when the insured 
employee was driving his employer’s car without authority and after work- 
ing hours. The Court reasoned that the car was not furnished for the 
regular use of the insured employee at the time of the accident and that there 
was nothing in the policy which excluded coverage in the event the car 





10 N.Y. Vehicle and Traffic Law §§ 330-368. On this general subject see Collins, 
“Implementation of Public Policy Against Financially Irresponsible Motorists,” 19 
Brooklyn L. Rev. 11 (1952); Legislation, 26 Fordham L. Rev. 170 (1957); Note, 8 
Syracuse L. Rev. 223 (1957). 

11 N_Y. Vehicle and Traffic Law §§ 310-321. 

12 N.Y. Vehicle and Traffic Law § 310 reads in part as follows: “Declaration of 
purpose. The legislature is concerned over the rising toll of motor vehicle accidents and 
the suffering and loss thereby inflicted. The legislature determines that it is a matter 
of grave concern that motorists shall be financially able to respond in damages for 
their negligent acts, so that innocent victims of motor vehicle accidents may be 
recompensed for the injury and financial loss inflicted upon them... .” 

13 7 Appleman, Insurance Law and Practice § 4295 at 62, 63 (1942). “The bene- 
ficiaries of such an act and of such a policy when issued, are the members of the general 
public who may be injured in automobile accidents by such person; and the policies 
are generally construed with great liberality to accomplish their purpose.”” On purpose 
of compulsory insurance statute see N.Y. Edison Co. v. City of N.Y., 268 N.Y. 669, 
198 N.E. 550 (1936). On purpose of similar statute in Massachusetts see Opinion of 
the Justices, 251 Mass. 569, 147 N.E. 681 (1925). 

14 Schoenknecht v. Prairie State Farmers Ins. Ass’n, 27 Ill. App. 2d 83, 169 


N.E.2d 148 (1960). 
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involved was being operated by the insured without the owner’s knowledge. 
This case is not quite as far-reaching as Sperling in that the taking was 
authorized in the first place, but the principles applied to both cases are 
the same. 

A New York case’® and an Ohio case’® dealing with the related question 
of permission both held that the requirement was satisfied even though at 
the time of the accident the person who had obtained permission to drive 
the car of the insured had relinquished the wheel to a companion against the 
instructions of the insured. These cases are further illustrations of the 
liberality of the courts in interpreting automobile insurance policies. 

In this age of high-powered automobiles and crowded highways every- 
one should have the assurance that if he is involved in an accident he will 
be compensated at least to some degree for his loss. The great danger 
involved due to the increased number of cars on the road would seem to 
require adequate liability insurance coverage for all drivers. By the same 
token, insurance companies should offer policies which provide for a reason- 
able amount of coverage. The innocent victim’s wife in the Sperling case 
should be compensated by someone and perhaps it is better to spread the 
risk among society as a whole rather than placing the burden entirely on 
the person responsible for the accident.'* While a consideration of these 
policies of the law should not extend coverage beyond the limits of the 
contract, they should be considered in construing any ambiguity with respect 
to coverage. 





15 Grant v. Knepper, 245 N.Y. 158, 156 N.E. 650 (1927). See Annot., 54 A.L.R. 
845 (1928). 

16 Brown v. Kennedy, 141 Ohio St. 457, 48 N.E.2d 857 (1943). 

17 For criticism of this view see Cooperrider, Book Review, 56 Mich. L. Rev. 
1291 (1958). ° 











UNVERIFIED PETITION HELD CURABLE BY AMENDMENT 


Hunt v. Rohrbaugh Enterprises, Inc. 
171 Ohio St. 92, 169 N.E.2d 483 (1960) 


In an action for personal injuries alleged to have resulted from 
defendant’s negligence on June 21, 1956, plaintiff filed an unverified peti- 
tion in Common Pleas Court on June 20, 1958, and service of summons was 
made thereon. On September 3, 1958, defendant, appearing specially, 
moved to set aside service of summons because the purported petition did 
not contain a verification as required by statute.’ Plaintiff requested leave 
to amend on September 9, 1958, after the two-year statute of limitations 
had expired. Defendant’s motion was granted and plaintiff’s request for 
leave to amend was denied. The Ohio Supreme Court, in reversing the lower 
courts, held that although a motion to set aside the summons properly 
questioned the sufficiency of the petition, the defect may be cured by an 
amendment adding a verification.” 

Every pleading of fact in Ohio must be verified by an affidavit of the 
party or his agent or attorney.* Originally, this requirement was thought 
to prevent “unjust demands” while, at the same time, not hindering the 
litigation of “honest suitors.”* Furthermore, verification was desired because 
it “would tend to abridge the pleadings . . .” and “dispense with proof, litiga- 
tion and costs.” The Ohio courts have generally followed a_ logical, 
formalistic approach in regard to omissions of, or defects in, verifications 
to pleadings. Some cases have permitted amendments to cure defective 
verifications without requiring issuance of new summons.® Thus, a defec- 
tively verified petition is still a petition sufficient to commence an action. 
These cases contain strong dicta that even an unverified petition could be 
amended without new summons being issued. The cases actually deciding 
that issue,’ however, have generally held that an unverified petition is a 
nullity and, therefore, there is nothing which could be amended.* Two 
courts have permitted amendment, but have required new summons to 
issue.® Under this strict approach, failure to verify renders a petition insuf- 





1 Ohio Rev. Code § 2309.46 (1953). 

2 Hunt v. Rohrbaugh Enterprises, Inc., 171 Ohio St. 92, 169 N.E.2d 483 (1960). 

3 Ohio Rev. Code § 2309.46 (1953). 

4 Report of the Commissioners on Practice and Pleadings—Code of Civil Pro- 
cedure, p. 64 (1853). 

5 Hoytville v. Hoytville Bank Co., 18 Ohio L. Abs. 191 (Ct. App. 1934); Bantz 
v. Rover, 14 Ohio C.C.R. (n.s.) 218, 24 Ohio C.C. Dec. 201 (1911); Meade v. Thorne, 
2 Ohio Dec. Reprint 289 (C.P. 1859). 

6 Supra, note 7; also see, Dunaway v. Torline, 90 Ohio App. 516, 105 N.E.2d 75 
(1951) (if petition had contained no verification, it would still be a petition). 

7 By permitting an amendment to be made, the decision in the principal case, in 
effect, abolishes this distinction. 

8 White v. Freese, 13 Ohio Dec. Reprint 749 (C.P. 1870); Kern v. Roberts, 2 
Ohio Dec. Reprint 537 (C.P. 1861). 

® Sellers v. Williams, 105 Ohio App. 332 (1957); Boyles v. Hoyt, 2 Ohio Dec. 
Reprint 376 (D. Ct. 1860); Stevens v. White, 2 Ohio Dec. Reprint 107 (C.P. 1859). 
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ficient to commence an action. Furthermore, if the statute of limitations had 
expired, an amendment could not cure the defect. Curiously, however, 
amendments have been permitted to cure other omissions or defects in plead- 
ings as errors in the caption,!° failure to subscribe,’ and the omission of a 
notarization!* were corrected upon leave of court. 

The three opinions in the principal case reflect the different approaches 
followed by the lower courts. The first paragraph of the syllabus estab- 
lished the propriety of a motion to set aside summons to question the 
sufficiency of an unverified petition. The second paragraph interprets Ohio 
Revised Code section 2309.58'* to permit amendment adding a verification 
upon plaintiff’s request. Judge Herbert, the only member of the court to 
concur in both paragraphs of the syllabus,1* thought omission of a verifica- 
tion made a petition defective, but not a nullity. Yet, he held a motion to 
set aside summons is proper. Before defendant’s motion is ruled upon, how- 
ever, the court should grant plaintiff leave to amend under the broad lan- 
guage of section 2309.58.15 This liberal interpretation of the statute was 
justified by its prior application in similar circumstances.’® In Kokolaksis 
v. Paris," a petition to contest a will was filed by a foreign consul and 
decedent’s brothers and sister. The petition was verified only by the consul 
who was later held not a proper party. An amended petition, properly 
verified, was filed after the statute of limitations had expired. The court 
granted defendant’s motion to quash. Upon review, the appellate court, in 
reversing, held that the omission of, or defect in, a verification did not 
destroy the sufficiency of the original petition. Judge Herbert cites the 
decision with approval and suggests that the original petition in Kokolaksis 
was actually not verified. Technically, it might be argued that a petition 
verified by one who is not a party is only defective. This distinction seems 
dubious, however, and the effect of the court’s ruling in the principal case 
has eliminated that distinction. 





10 Rayburn v. Strouth, 170 N.E.2d 868 (Ohio C.P. 1960); Roberts v. Sogg, 30 
Ohio L. Abs. 523 (Ct. Apps. 1939). 

11 The Cincinnati, Hamilton, and Dayton Ry. Co. v. Bailey, 70 Ohio St. 88, 70 
N.E. 900 (1904); Conn v. Rhodes, 26 Ohio St. 644 (1875). 

12 Venneman v. Sievering, 9 Ohio Dec. Reprint 459 (Cin. Super. Ct. 1885). 

13 Ohio Rev. Code § 2309.58 (1953) provides that “the court may amend any 
pleading, process, or proceeding . . . by correcting a mistake” and “when an action or 
proceeding fails to conform to the laws governing civil procedure, the court may permit 
either to be made conformable by amendment.” 

14 Judges Taft, Matthias, and Bell concur only in paragraph two of the syllabus, 
while Judges Zimmerman, Peck, and Weygandt, C.J., concur only in paragraph one. 

15 Supra, note 13. 

16 Kokolaksis v. Paris, Civil No. 35733, Ohio Sup. Ct., motion to certify denied, 
Nov. 26, 1958 (leave granted to permit remaining plaintiffs to verify after running 
of statute of limitations); Cincinnati, Hamilton, and Dayton Ry. Co. v. Bailey, 70 
Ohio St. 88, 70 N.E. 900 (1904) (failure to subscribe curable by amendment) ; Irwin 
v. Bank of Bellefontaine, 6 Ohio St. 81 (1856) (amendment permitted to cure a sub- 
stantially defective appeal bond). 

17 Jd, note 16. 
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Dissenting from the judgment and the second paragraph of the syllabus, 
Judge Zimmerman follows the more strict approach of prior cases, i.e., 
since the verification is required by statute, its omission renders the petition 
a nullity.'* He asserts that the power to amend can only be implemented if 
the statutory thing to be amended exists,!® and since there was no verifica- 
tion in the original petition, there was no pleading to amend. Arguably, 
the petition was defective, and the petition was there to amend. Further- 
more, as the statute of limitations had expired, this strict approach would 
bar plaintiff’s claim because he failed to comply with a technical require- 
ment. The Ohio Supreme Court has itself stated that a prominent objec- 
tive of the code of civil procedure was to avoid the harsh consequences 
which result from a strict interpretation of technical requirements.”° 

In his concurring opinion, Judge Taft agreed with Judge Herbert that 
an unverified petition was sufficient to justify issuance of summons and that 
the defect could be cured by amendment. He differed with Judge Herbert, 
however, on the propriety of a motion to set aside summons. This motion, 
reasoned Judge Taft, would not be proper since granting it would imply 
that the summons is a nullity. In his view failure to properly verify a 
petition does not affect the jurisdiction of the trial court, for such a defect 
may be waived.” Since an unsigned petition has been recognized as a 
petition,?? he concluded that an unverified petition should be accorded 
similar treatment. 

Although somewhat clouded by holding a motion to set aside summons 
proper in this case,?* the opinion has clarified a disputed problem. The 
court’s liberal interpretation of section 2309.58 recognizes the power of the 
trial courts to permit a verification to be added by amendment, thus freeing 
a plaintiff from the bar of the statute of limitations, and from difficulties 
sometimes involved in service of new summons. However, because of the 
first paragraph of the syllabus, if the defendant moves to set aside the 
service of summons, the plaintiff should promptly ask leave to amend. Al- 
though granting leave to amend is discretionary, the Supreme Court did not 
discuss the limits of this discretion. If the petition is not amended, this 
paragraph of the syllabus would seem to require that defendant’s motion be 
sustained. 





18 Ohio Rev. Code § 2309.46 (1953). 

19 See Shamoken Bank v. Street, 16 Ohio St. 1, at 10 (1864). 

20 Irwin v. Bank of Bellefontaine, supra note 16 (the court also states that the 
power to amend is limited only to cases where granting the request would not be in the 
furtherance of justice). 

21 The Toledo, Bowling Green, and Southern Traction Co. v. Berden, 89 Ohio St. 
455 (1914); First National Bank of Sydney v. Read, 31 Ohio St. 435 (1877). 

22 Conn v. Rhodes, supra note 11. 

23 Following the view of Judge Taft, more appropriate motions would be a motion 
to strike the petition from the files or a motion to reform the petition. See, Carpenter 
v. Traver, 22 Ohio App. 249, 153 N.E. 520 (1926); Jumet v. Baltimore and O.S.W. Ry., 
15 Ohio Dec. 628 (1905); 43 Ohio Jur. 2d “Pleading” §§ 70, 250, 271 (1960). 














CHARITABLE INSTITUTION LIABLE FOR INJURY CAUSED 
IN NON-CHARITABLE ACTIVITY 


Blankenship v. Alter, 
171 Ohio St. 65, 167 N.E.2d 922 (1960) 


Plaintiff, while attending a church sponsored bingo game, was injured 
when the chair in which she was sitting collapsed. An action was brought 
against the church for negligence, and the trial court entered judgment for 
plaintiff which the Court of Appeals affirmed. The Supreme Court of Ohio 
also affirmed,! holding that immunity from civil liability for negligence, 
normally accorded charitable institutions, depends upon the actual devotion 
of the institution to charitable purposes at the time of the injury. 

It was first held in Ohio that a charity was not liable for the negligence 
of its servants in 1911.2 This holding was based on public policy considera- 
tions. Public policy is said to favor immunity because charities perform 
vital functions for society which they could not perform if their funds were 
dissipated by tort liability. Holding a charity liable in damages would divert 
funds to the plaintiff which would otherwise be devoted to charitable pur- 
poses. The implication is that it is better for the individual to suffer injury 
without compensation than for the public to be deprived of the benefit of 
the charity.* Decisions since 1911 have strictly limited the scope of chari- 
table immunity. In 1922, the supreme court held that a charity was liable 
for torts committed by its negligently selected employees.* Subsequently it 
was held that charities were liable to strangers or invitees (non-beneficiaries 
lawfully on the premises).5 In Avellone v. St. John’s Hosp., the supreme 
court held charitable hospitals liable for the torts of their servants com- 
mitted in the course of their employment.* However, since the Avellone 
decision, the supreme court has held that tort liability does not extend to 
charitable institutions other than hospitals.* 

In Blankenship, the supreme court refused to grant charitable immu- 
nity for torts committed while the charity is engaging in a non-charitable 
undertaking even though the proceeds of the non-charitable activities are 
devoted wholly to charitable purposes.* “Charitable purposes” include the 
relief of poverty, the advancement of education, the advancement of religion, 





1 Blankenship v. Alter, 171 Ohio St. 65, 167 N.E.2d 922 (1960). 

2 Taylor v. Protestant Hosp. Ass’n, 85 Ohio St. 90, 96 N.E. 1089 (1911). 

3 Southern Methidist Univ. v. Clayton, 142 Tex. 179, 180, 176 S.W.2d 749, 751 
(1943). 

4 Taylor v. Flower Deaconess Home & Hosp., 104 Ohio St. 61, 135 N.E. 287 (1922). 

5 Sisters of Charity v. Duvelius, 123 Ohio St. 52, 173 N.E. 737 (1930). 

6 Avellone v. St. John’s Hosp., 165 Ohio St. 467, 135 N.E.2d 410 (1956). 

7 Gibbon v. Y.W.C.A., 170 Ohio St. 280, 164 N.E.2d 563 (1960) (three justices 
concurred in the judgment, but dissented as to distinguishing hospitals from other 
charities) ; see Note, 21 Ohio St. L.J. 247 (1960). 

8 Blankenship v. Alter, supra note 1; Note the similarity of this reasoning to that 
in cases holding charity-held property taxable when it is not being used for a charitable 
purpose, see Goldman v. Bentley Post No. 50, 158 Ohio St. 205, 107 N.E.2d 528 (1952). 
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the promotion of health, governmental or municipal purposes, and other 
purposes the accomplishment of which is beneficial to the community.® Since 
charitable immunity in Ohio is based on public policy, and that in turn is 
based upon the fact that charities benefit society, it follows that if a charity 
engages in activities which do not especially benefit society, it should not 
gain the benefits of immunity. In the principal case, bingo, a non-charitable 
business activity, destroyed the basis for immunity. 

The Blankenship case follows the general rule formulated in other 
states which have decided the question of immunity for charities engaging in 
non-charitable activities.‘° Furthermore, it is in accord with a trend narrow- 
ing the scope of charitable immunity. It should be noted that the court 
used broad language in its opinion which may signify that all charities will 
be subject to liability for torts arising out of non-charitable activities and 
that the application of the decision will not be limited to churches."! 

Blankenship may be interpreted in two ways, and each interpretation 
may suggest an approach that can be used by courts to decide cases which 
are now unresolved in Ohio. The decision can be interpreted as being 
based solely on public policy. If that same approach were taken in a case 
where a tort arose from the violation of a statute by a charity, then 
public policy would certainly require that the charity be held liable. No 
public good could result from permitting any violator of a statute to 
remain immune from the liability for damages caused by his violation. 
There have been two court of appeals decisions in Ohio on this point, and 
while the earlier one held the charity was liable for a tort arising out of a 
violation of a statute,'* the later one upheld charitable immunity.’* A 
second interpretation of the Blankenship decision is that it is based on a 
narrow definition of charitable activity. By following this semantic approach 
and narrowly defining “beneficiary,” the court could also hold charities 
liable in more cases.'‘* The court in the principal case indicates that 





9 In re Julian, 93 Ohio App. 221, 113 N.E.2d 129 (1952). 

10 Roland v. Catholic Archdiocese of Louisville, 301 S.W.2d 574 (Ky. 1957); 
Reavy v. Guild of St. Agnes, 284 Mass. 300, 187 N.E. 557 (1933); Rhodes v. Millsaps 
College, 179 Miss. 596, 176 So. 253 (1937); Blatt v. Geo. H. Nettleton Home for 
Aged Women, 365 Mo. 30, 275 S.W.2d 344 (1955); Sudelum v. Animal Protection 
League of Pittsburgh, 353 Pa. 408, 45 A.2d 59 (1946); Tri State Fair v. Rowton, 
140 Tenn. 304, 204 S.W. 761 (1918). See also, Pearlstein v. A. McGregor Home, 79 
Ohio App. 526, 528, 73 N.E.3d 106, 107 (1947) (by implication). 

11 The Court carefully restricted its holding to hospitals in Avellone v. St. John’s 
Hosp., supra note 6. 

12 Howard’s Admr. v. Children’s Hosp., 37 Ohio App. 144, 174 N.E. 166 (1930) 
(immunity rule does not apply to breach of statute imposing absolute liability upon 
one who takes unlawful possession of the body of a deceased person). 

13 Lovich v. Salvation Army Inc., 81 Ohio App. 317, 75 N.E.2d 459 (1947) 
(immunity rule applies to breach of pure food laws by a charity). 

14 There has never been an adequate discussion in Ohio as to who is a beneficiary. 
Cullen v. Schmit, 139 Ohio St. 194, 39 N.E.2d 146 (1942) (person attending church 
service is a beneficiary) ; Burgie v. Muench, 65 Ohio App. 176, 29 N.E.2d 439 (1940) 
(nonmember of church attending a birthday party held by ladies aid is a beneficiary) ; 
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Blankenship could be decided on the ground that plaintiff was a non- 
beneficiary, but preferred to base its decision on the more inclusive former 
ground.!® 

In light of the fact that charities are growing into large business-like 
organizations,'® and liability insurance is easily obtained,’ it seems desirable 
to hold charities liable for their torts. The charities of today possess a 
greater capacity to absorb liability than the injured party. The Blankenship 
decision is another step toward the realization of Prosser’s prediction, “The 
immunity of charities is in full retreat; and it may be predicted with some 
degree of confidence that the end of another decade will find a majority of 
the American jurisdictions holding that it does not exist.”!® 





Esposito v. Stambaugh Auditorium Ass’n Inc., 49 Ohio L. Abs. 507, 77 N.E.2d 111 
(Ct. App. 1946) (patron in a building leased by a charity to a third person for a 
stage show is a beneficiary). 

15 Blankenship v. Alter, supra note 1, at 66, 167 N.E.2d at 923 (1960). 

16 The church held two bingo games every week and charged one dollar per 
player; the church thus earned about $3,000 a week. Brief for Appellee, p. 5, Blanken- 
ship v. Alter, supra note 1. 

17 Avellone v. St. John’s Hosp., supra note 6. 

18 Prosser, Torts p. 788 (2d ed. 1955). The latest count can be found in Simeone, 
“The Doctrine of Charitable Immunity,” 5 St. Louis U.L.J. 357 (1959) (24 states, 
immune or partially immune; 22 states and District of Columbia, no immunity; and 
4 states, no decisions). 








MUNICIPALITY WITHOUT POWER TO LEVY EXCISE TAX 
ON WATER AND SEWER SERVICE 


City of Franklin v. Harrison 
171 Ohio St. 329, 170 N E.2d 739 (1960) 


The city of Franklin enacted an ordinance providing for a tax on the 
water and sewer service which it furnished. The stated purpose of the 
ordinance was to provide additional revenue for the general fund of the city. 
Appellee refused to pay the tax and, pursuant to an affidavit filed in the 
Municipal Court of Franklin, a warrant was issued for his arrest. The 
appellee’s demurrer to the affidavit was sustained on the ground that the 
ordinance in question contravened state laws. This decision was affirmed 
by a split court of appeals,? and, with two dissenters, by the Supreme Court 
of Ohio. 

Section 6 of article XIII,’ and section 13 of article XVIII* of the 
Ohio constitution, reserve in the General Assembly the right to establish 
limitations on the power of municipalities to levy taxes.5 Section 729.52° 
and section 743.057 of the Ohio Revised Code expressly provide for the use 
of surplus sewer and water rentals. The ordinance in question did not 
create an additional water rental, but instead levied an excise tax computed 
on the amount charged for water and sewer service used by the particular 
consumer. Thus the city urged that the statutes were inapplicable. 

In his dissenting opinion, Judge Bell, adopted the city’s argument, 
stating that it is a mon sequitur to say that a municipal excise tax on these 
services is precluded solely because surplus water revenues cannot be applied 
to general governmental expenses. Thus, “an excise tax on water and sewer 
bills is purely and simply an excise tax upon the consumers of a commodity 
in a field that has not been pre-empted by the state.” It is apparent that 
the dissenters overlooked (or perhaps would have overruled sub silentio) 
a case decided by the Ohio Supreme Court in 1946® wherein it was held, 





1 City of Franklin v. Harrison, 153 N.E.2d 467 (Franklin Munic. Ct. 1957). 

2 City of Franklin v. Harrison, 160 N.E.2d 15 (Ohio Ct. App. 1959). 

3 Ohio Const. art. XIII, § 6, provides that “The General Assembly shall provide 
for the organization of cities, and incorporated villages, by general laws, and restrict 
their power of taxation . . . so to prevent the abuse of such power.” 

4 Ohio Const. art. XVIII, § 13, provides that “Laws may be passed to limit 
the power of municipalities to levy taxes... .” 

5 See Glander, “Analysis and Critique of State Pre-emption of Municipal Excise 
and Income Taxes Under Ohio Home Rule,” 21 Ohio St. L.J. 343 (1960). 

6 Ohio Rev. Code § 729.52 provides that “Any surplus in such fund (sewer rental 
fund) may be used for the enlargement or replacement of the system . . . but shall not 
be used . . . for any other purpose.” 

7 Ohio Rev. Code § 743.05 provides that “After payment of the expenses of 
conducting and managing the waterworks, any surplus . . . may be applied to the 
repairs, enlargement, or extension of the works.” 

8 Haefner v. City of Youngstown, 147 Ohio St. 58, 68 N.E.2d 64 (1946). 
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on similar facts, that a municipal excise tax on utility service was impliedly 
pre-empted by virtue of General Code sections 5546-2° and 5483.!° 

The majority, citing City of Cincinnati v. Roettinger,' based their 
opinion on the belief that the constitutional validity of the statutes in 
question is predicated on their expression of a legislative intention that 
municipalities shall not levy a tax on the use of water and sewerage service, 
in order to provide funds for general municipal purposes. Section 4 of 
article XVIII of the Ohio constitution established the right of municipalities 
to “acquire, construct, own, lease and operate . . . any public utility the 
products or service of which is or is to be supplied to the municipality or 
its inhabitants.” The provisions in this section have been held to be self- 
executing and the powers granted to be free of restrictions or limitations by 
the General Assembly.!* This is to say that the legislature may not pass 
any law which interferes with or in any way burdens the municipality in 
acquiring, constructing, owning, leasing, and operating a public utility.1* At 
this juncture, it would appear that the statutes in question are hardly rec- 
oncilable with the constitutional provision. Yet, reconciliation was ac- 
complished in the instant case (as it was in Roettinger) by holding that 
surplus water rentals were, in effect, excise taxes, thus validating the code 
sections. 

This interpretation began with the opinion of Judge Marshall in the 
Roettinger case. That opinion is quite unique in that it asserts that nothing 
can interfere with the right of municipalities to own and operate public 
utilities while at the same time upholding the constitutionality of Revised 
Code section 743.05.14 The reasoning of this opinion is that a water rental 
used for general purposes amounts to a tax on the water users of the com- 
munity. Thus, the statute does not interfere with the right of municipalities 
to operate utilities but only -limits their power to tax. Such limitation is 
clearly within the constitutional power of the General Assembly. Cases 
decided since Roettinger which involved a similar question, including the 
instant case, have unanimously followed this doctrine.’® 

If one accepts the judicial definition of surplus water rentals as taxes 
then the result in the instant case is quite easily reached; there is a tax 
limitation statute and a tax of the type proscribed therein, the application 





9 Now Ohio Rev. Code § 5739.02 provides that “for the purposes of provid- 
ing revenue with which to meet the needs of the state . . . an excise tax is hereby 
levied on each retail sale made in the state... .” 

10 Now Ohio Rev. Code § 5727.39 provides that “the auditor of state shall 
charge from each electric, gas, waterworks . . . company, a sum in the nature of an 
excise tax for the privilege of carrying on its . . . business.” 

11 City of Cincinnati v. Roettinger, 105 Ohio St. 145, 137 N.E. 6 (1922). 

12 Pfau v. City of Cincinnati, 142 Ohio St. 101, 50 N.E.2d 172 (1943). 

13 City of Cincinnati v. Roettinger, supra note 10; State ex rel. McCann v. City 
of Defiance, 167 Ohio St. 313, 148 N.E.2d 221 (1958). 

14 Ohio Gen. Code § 3959. 

15 City of Lakewood v. Rees, 132 Ohio St. 399, 8 N.E.2d 250 (1937); Hartwig 
Realty Co. v. City of Cleveland, 128 Ohio St. 583, 192 N.E. 880 (1934). 
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of the former invalidates the latter. However, the question brought to bear 
is the desirability and validity of the definition. 

There are clear distinctions between the ordinary utility revenue and 
a tax.'® The operation of the municipally owned utility is controlled by an 
administrative agency appointed by the municipal authority. This agency is 
vested with the authority to fix the rates to be charged for the particular 
utility service. On the other hand the levy of taxes is a legislative function 
“and taxes cannot be imposed by an administrative officer.”1*7 The distinc- 
tion becomes more apparent if ordinary rates are considered as the measure 
of a value received and taxes as pecuniary contributions made for the 
support of government. 

When one considers an excess utility revenue which is to be used for 
general governmental purposes, however, there is no longer a distinction. 
To the extent that it is excess, that revenue is no longer a rate for it is 
not a measure of a value received. When it is then applied to the general 
fund it clearly becomes a contribution for the support of government. The 
economic impact is undoubtedly the same. 

Thus, it may be said that the statutes involved in the instant case are 
constitutionally valid limitations on the power of a municipality to levy a 
tax on water and sewerage service. The ordinance in question provides for 
just such a tax and therefore contravenes the state law. 





16 See Farrell, “Municipal Public Utility Power,” 21 Ohio St. L.J. 390 (1960). 
17 Supra note 16, at page 407. 





